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ADVERTISEMENT FOR BIDS 

CITY OF SANTA CLARA 
SANTA CLARA, TEXAS 

2021 ROAD AND DRAINAGE PROJECTS 

General Notice 

CITY OF SANTA CLARA (Owner) is requesting Bids for the construction of the following Project: 

2021 ROAD AND DRAINAGE PROJECTS 

Bids for the construction of the Project will be received at the City of Santa Clara City Hall located at 1653 N. Santa 
Clara Road until Thursday, December 2, 2021 at 2:00 PM local time. At that time the Bids received will be publicly 
opened and read. 

The Project includes the following Work: 

Roadway repair and leveling on Santa Clara Loop Road and Wetz Road in the City of Santa Clara, including 
drainage and grading.  

Bids are requested for the following Contract: 2021 ROAD AND DRAINAGE PROJECTS 

Owner anticipates that the Project’s total bid price will be approximately $180,000. The Project has an expected 
duration of 75 days. 

Obtaining the Bidding Documents 

The Issuing Office for the Bidding Documents is: 

Utility Engineering Group, PLLC 
191 N. Union Avenue 
New Braunfels, Texas 78130 

Prospective Bidders may obtain or examine the Bidding Documents at the Issuing Office on Monday through 
Thursday between the hours of 8 AM and 6 PM and may obtain copies of the Bidding Documents from the Issuing 
Office as described below. Partial sets of Bidding Documents will not be available from the Issuing Office. Neither 
Owner nor Engineer will be responsible for full or partial sets of Bidding Documents, including addenda, if any, 
obtained from sources other than the Issuing Office. 

Bidding Documents are available by pdf download by contacting garrym@uegpros.com 

Pre-bid Conference 

A pre-bid conference for the Project will be held by conference call on November 16, 2021 at 10 AM. Attendance 
at the pre-bid conference is encouraged but not required. 

Instructions to Bidders. 

For all further requirements regarding bid submittal, qualifications, procedures, and contract award, refer to the 
Instructions to Bidders that are included in the Bidding Documents. 

This Advertisement is issued by: 

Owner: City of Santa Clara  
By: Jeff Hunt 
Title: Mayor 
Date: October 25, 2021 



  
  
1653 N. Santa Clara    (830) 914-4443 P  
Santa Clara, TX 78124      

www.ciSantaClaraTX.us  
 

 
 

NOTICE OF REQUEST FOR PROPOSALS  
 

RFP 21-001 
 

FOR  
STREET RECONSTRUCTION AND DRAINAGE PROJECTS  

 
Submission DUE Date: Thursday, December 2  2021 at 2:00 p.m. 

(CST) 
 

 

I. Introduction  
 

  
The City of Santa Clara, Texas (the “City”) is soliciting sealed bid proposals for street 
reconstruction and drainage projects to include roadway repair and leveling as well as drainage 
and grading on Santa Clara Loop Road and Wetz Road in the City. Individuals and firms (the 
“Respondents”) are invited to submit bid proposals for the provision of the scope of services 
detailed herein the specifications.  
 
Obtaining Bid Documents 
Copies of this Request for Proposal (the “RFP”) are available electronically at https://www. 
https://www.cisantaclaratx.us/ and on file with Utility Engineering Group, PLLC as the City’s 
Engineer for this project. Any changes, clarifications, or addendums to this RFP will be posted 
exclusively on the City’s website.  
 
Respondents Obligations 
Respondents shall examine all documents to this RFP and promptly notify the City of any 
omission, ambiguity, inconsistence, or error discovered. Respondents shall make all 
investigations necessary to thoroughly inform themselves regarding plant and facilities for 
delivery of material and equipment if required by the specifications. No plea of ignorance by the 
Respondent of conditions that exist or that may hereafter exist as a result of failure or omission 
on the part of the Respondent to make the necessary examinations and investigations, or failure 



to fulfill in every detail the requirements of the contract documents, will be accepted as a basis 
for varying the requirements of the City or the compensation of the selected Respondent. 
 
Bids cannot be altered or amended after submission nor withdrawn after the date and time set for 
bid opening. 
 
By submitting a response to this RFP, Respondents will be deemed to agree to all provisions 
contained herein. This RFP, the attached General and Special Conditions of Agreement and the 
responses submitted will be incorporated into and form the basis for a Construction Contract 
(“Contract”).  
 
City Rights and Reservations 
The City Council reserves the right to reject any or all submissions, to waive any technicalities, 
and to select the submission which, in the Council’s sole judgment, best meets the needs and 
requirements of the City.  
 
The RFP creates no obligation on the part of the City to award a contract or to compensate any 
Respondent for any costs incurred during submission, presentation, response, or interviews. The 
City reserves the right to award a contract based on submissions received without further 
discussion or negotiation. Respondents will not be provided an opportunity to alter their 
qualifications during any discussions or interviews.  
 
Inquiries 
During the pendency of this RFP, Respondents shall not contact City Staff. All questions, 
concerns, inquiries or comments shall be addressed to: 
 

Gary Montgomery 
Utility Engineering Group, PLLC 
191 N. Union Aveue 
New Braunfels, Texas 
78130 
(830) 214-0521 
(830) 798-3952 
garrym@ugpros.com 
 
with a copy to: 
 
Jeff Hunt 
Mayor 
City of Santa Clara 
mayor@ciSantaClaratx.us 

 



 

II. Schedule   
  

 
This proposed schedule is tentative and may be modified throughout the selection process at the 
discretion of the City. 

 
Issuance of RFP October 31, 2021 
Pre-bid Conference 10:00 a.m. (CST) November 16, 2021 
Deadline for questions 2:00 p.m. (CST) November 24, 2021 
City responses to all questions 2:00 p.m. (CST) November 29, 2021 
Submissions due 2:00 p.m. (CST) December 2, 2021 
Evaluation of Proposals December 3, 2021 to December 10, 2021 
Selection (on or after)  6:30 p.m. (CST) December 13, 2021 
 

The City will accept sealed proposals until 2:00 p.m. (CST), December 2, 2021. Submissions 
received after the due date and time will not be considered. The pre-bid conference will be via 
phone or internet conference, details will be published on the City website at least two hours prior 
to the scheduled start time. Any selection will be made at an open meeting of the city Council and 
is anticipated to occur on or after December 13, 2021. 
 

 
 
III. Legal Standards and Requirements

 

All bid proposals must comply with all applicable City, State and Federal laws. 
 
Public Information 
you consider any portion of your proposal to be privileged or confidential by statute or judicial 
decision, including trade secrets and commercial or financial information, clearly mark those 
portions as “CONFIDENTIAL”.  
 
Except for trade secrets and confidential information properly marked, all proposals, including all 
required forms and applicable supporting documentation, shall be open to public inspection after 
the Contract is awarded.  
 
Upon request for disclosure of marked trade secrets and confidential information the Texas 
Attorney General or a court of competent jurisdiction shall make the final determination of whether 
a particular marked section of a proposal may be withheld from public inspection.  
 
Ethics Compliance 
Pursuant to House Bill 1295 passed by the 84th Texas Legislature (Section 2252.908, Texas 
Government Code, as amended) and formal rules released by the Texas Ethics Commission (TEC), 



all contracts with private business entities requiring approval by the Santa Clara City Council must 
be accompanied by a completed, executed, and notarized Certificate of Interested Parties, Form 
1295. The successful Respondent will be required to complete Form 1295. In order to complete 
Form 1295 and submit to City of Santa Clara City Secretary.  
 
Step One – Set up Account: For a video detailing how you register your company for the first time 
with the Texas Ethics Commission go to:  
 

https://www.ethics.state.tx.us/filinginfo/videos/Form1295/FirstLoginBusiness/Form1295
Login-Business.html  
 
Step Two – Create Certificate Form 1295: For a video detailing how to create Form 1295, 
following registration got to:  

 
http://www.statutes.legis.state.tx.us/filinginfo/videos/Form1295/CreateCertificate/Create

Certificate.html 
 
Anti-Lobbying 
During the period between proposal submission date and the contract award, respondents, 
including their agents and representatives, shall not discuss or promote their proposal with any 
member of the City Council or City Staff except in the course of the City-sponsored inquiries, 
briefings, interviews, or presentations, unless requested by the City.  
 
By signing and submitting a proposal, the Respondent certifies and represents to the City that the 
Respondent has not offered, conferred or agreed to confer any pecuniary benefit or other thing of 
value for the receipt of special treatment, advantage, information, recipient’s decision, opinion, 
recommendation, vote or any other exercise of discretion concerning this RFP. 
 
Non-Discrimination 
Respondent agrees that if his/her bid is accepted, Respondent will not engage in employment 
practices which have the effect of discriminating against employees or prospective employees 
because of race, color, national origin, sex, age, handicap or political belief or affiliation. In 
addition, Respondent agrees that he/she will abide by all applicable terms and provision of this 
Nondiscrimination Clause. 
 

 
 
IV. Specifications 

 

General Specifications 
In general, the work consists of grading, drainage, revegetation and reconstruction within the City 
owned right of way of Santa Clara Loop and Wetz Road in the City of Santa Clara of the 
following:  



 
i.  Santa Clara Road – Grade drainage within the right of way to drain, include drainage 

culvert/concrete as described below, haul off spoil material, re-establish vegetation 
and scarify and compact the existing base to 98% proctor density, mill existing asphalt 
where it exists and add base and double chip seal driving surface to provide a complete 
project and establish a consistent roadway crown; and  

 
ii.  Wetz Road – Remove and replace the concrete approaches, grade the right of way to 

drain, scarify, recompact and add base as necessary to establish a consistent roadway 
crown.  

 
The respondents are being asked to provide a narrative of the scope of work for the Santa Clara 
Loop Road and Wetz Road drainage, grading and revegetation as well as road repairs to level up 
and improve the driving surface of each road. The respondent shall provide the written narrative 
describing their approach, quantities, material, geotechnical requirements, schedule of completion 
and costs for all components for each project individually. The City will review the individual 
bids and approaches prior to awarding the contract. All subgrade and base sections shall be 
compacted to 98% proctor density, any failed tests will be recompacted and retested at contractor 
expense.  
 
Respondent shall coordinate paving schedule with the City prior to commencement of paving 
work.  
 
Complete in place paving consisting of Hot Mix Asphaltic Concrete conforming toTxDOT Item 
340, Type C Hot Mix Asphaltic Concrete as indicated by TxDot’s Standard Specifications (2014) 
meeting a minimum field compaction of 98% of the maximum specific gravity and shall include 
a prime coat of Emulsified Asphalt material applied in accordance with TxDOT Item 314 at a 
minimum rate of 0.25 gal per square yard conforming to Item No. 300.2(D), "Emulsified Asphalt" 
as indicated by TxDot’s Standard Specifications (2014) may be used or other approaches can be 
utilized. The City is prepared to interview and negotiate the best approach and value for the 
individual projects.  
 
The asphaltic mixture shall only be placed when the air temperature is above 50 degrees 
Fahrenheit and is rising. The air temperature shall be taken in the shade away from artificial heat. 
It is further provided that the asphaltic mixture shall be placed only when the humidity, general 
weather conditions, temperature and moisture conditions of the base, in the opinion of the City, 
are suitable. 
 
The General Conditions and Definitions found in the 2014 Edition of the Texas Department of 
Transportation’s Standard Specifications for Construction of Highways, Streets, and Bridges shall 
govern this contract. The successful Respondent shall be responsible for providing all labor, tools 
and equipment and capable of paving a minimum of 1,000 tons per day and must be able to pave 
a minimum width of twelve (12) foot. Respondent shall arrange pickup and delivery of all asphalt 
material. The City will prepare all streets prior to pavement installation.  



Respondent shall be responsible for providing traffic control ensuring the construction area and 
adjacent streets have appropriate safety markings and barricades to warn the general public of all 
work and any hazards.  
 
Bid pricing shall be guaranteed for 60 days after the bid opening. Except as mutually agreed upon 
by the City and Respondent, Respondent shall not proceed with paving without City consent. The 
City will provide a minimum five (5) working days’ notice to contractor for pavement installation. 
Failure to begin work after the stated time period may result in the enforcement of liquidated 
damages up to $250 per day. In the event weather conditions prohibit the ability of the Respondent 
to begin work within five (5) working days of notice, the Respondent may request, in writing, 
additional time to begin the work.  
 
All base work, subgrade compaction, grading, haul off of material and all ancillary items are the 
responsibility of the contractor. The contractor will need to provide the necessary cleaning on 
the day of paving to provide a quality road after paving. 
 
Exceptions/Substitutions  
Respondents taking exception to the specifications, or offering substitutions, shall state these 
exceptions according to the guidelines outlined in the Request for Approved Equals. If the 
Respondent takes no exception to the specifications, or offers no substitution, a check mark should 
be placed in the space provided indicating that the unit proposed meets that particular 
specification. The absence of any exceptions/substitutions shall indicate that the Respondent has 
not taken exceptions, and shall hold the Respondent responsible to perform in strict accordance 
with this RFP. The City Council of the City of Santa Clara reserves the right to accept any, all or 
none of the exception(s)/substitution(s) deemed to be in the interest of the City. 
 
Approved Equals 
An Approved Equal is a request from the Respondent offering that deviates from specified 
standards (e.g. a feature quantity is not the level specified, or a design or functional capability is 
not of the type specified, or where manufacturing or engineering technology has developed a new 
approach that may use an alternative method differing from the method called for in the 
specification that meets or exceeds the performance goal specified).  
 
Respondents may submit to the City requests for approval of equals for materials in accordance 
with other inquires no later than the deadline to submit inquires per the schedule.. Requests must 
be supported by evidence such as technical data, test results, or other pertinent information that 
demonstrate the substitute offered is equal or better than the specification's requirements. a 
  
The City reserves the right to determine equivalency. All requests for approved equals must be 
submitted in writing and received by the City not later than one week prior to the RFP due date.  
 
A notice via addendum to the original specifications, of those requests determined by the City to 
be equal or to exceed the minimum stated specifications shall be posted in accordance with the 



City’s response to inquires per the schedule. Any non-approved alternates taken from the 
specified standards contained in the RFP may disqualify the bid.  
 
Silence of Specifications 
The apparent silence of the RFP as to any detail or to the apparent omission of a detailed 
description concerning any point shall be regarded as meaning that only the best commercial 
practices are to prevail under the more restrictive of TxDOT or City of San Antonio Standard 
Specifications for Roadway Projects. All interpretations of these specifications shall be made on 
the basis of this statement. 
 

 
 
V. Terms and Conditions 

 

 
The attached Contract shall be used to award the contract and memorialize the terms of agreement 
for the project. In addition to the specifications and conditions in this RFP, the general and special 
conditions of agreement as attached, and the terms and conditions in the attached Contract, the 
following terms and conditions shall also apply: 
 

1. The City shall require the selected Respondent to meet with the City Mayor and assigned 
City Engineer as necessary during the Contract term to review the progress and to resolve 
any outstanding issues.  
 

2. The selected Respondent’s records relating to the scope of services shall be open to review 
by the City Mayor, City Attorney, and assigned City Engineer during normal business 
hours throughout the term of the Contract.  
 

3. The Contract cannot be transferred or assigned to another party without the written consent 
of the City and may be subject to cancellation if such consent is not requested. Any and all 
expenses incurred by the City during the term of the Contract as a direct result of a transfer 
or assignment shall be reimbursed to the City by the selected Respondent. Expenses shall 
be limited to reasonable “direct expenses”.  
 

4. Upon termination of the Contract, all finished or unfinished documents, applications or 
reports prepared by the selected Respondent at the option of the City will become the 
property of the City. 
 

5. The selected Respondent shall be liable for all damages incurred while in the performance 
of services pursuant to the Contract.  
 

6. The Contract shall be governed in all respects by the laws of the State of Texas. The parties 
agree that performance and all matters related thereto shall be in a state court of competent 
jurisdiction in Guadalupe County, Texas and further that neither party will seek to remove 



such litigation to the federal court system by application of conflict of laws or any other 
removal process to any Federal Court or to any other Court not in Texas.  
 

7. No public official or City employee shall enter into a contact on behalf of the City which 
violates Local Government Code, Chapter 171 – Regulation of Conflicts of Interest of 
Officers of Municipalities, Counties, and Certain Other Local Governments.  

 
 

 
VI. Evaluation, Selection, Award Process 

 

It is not the policy of the City to award a contract on the basis of price alone. The City reserves the 
right to award the contract to the Respondent offering the best value, and not necessarily to the 
Respondent offering the lowest price.  
 
All proposals timely received by the City in response to this RFP will be reviewed by an evaluation 
team, which shall include the City Mayor and Garry Montgomery,P.E. as the City’s Engineer. 
Evaluation of the proposals will include, but will not be limited to, the following factors: 
 

1. References/Reputation of vendor; 
2. Completeness of proposal submitted;  
3. Completeness of solution; 
4. Expertise and experience; 
5. Ability to perform and provide the required and requested services; 
6. Respondent’s accessibility, availability of reports and services, ect.; 
7. Legal Reporting capabilities; 
8. Delivery schedule; 
9. Previous relevant experience with a public entity; 
10. Respondent’s strength and stability;  
11. Cost of services; 
12. product service warranty; and 
13. other criteria deemed to be in the best interest of the City. 

 
The evaluation team will determine what weight to attribute to each factor considered. The 
evaluation team will recommend a selection to the City Council. The City Council will make the 
final selection based on the evaluation team’s recommendation and whether the proposal is 
determined to best fit the needs of the City.  
 
The City reserves the right to request additional documentation and make such investigation as it 
deems appropriate and necessary for the review and award process during both the initial proposal 
review process and the negotiation phase.  
 
 
 
 



 
 
VII. Submission Process, Bid Sheets and Required Documents 

 

General Submission Requirements 
One (1) original, six (6) hard-copies, and one (1) electronic-copy saved to a flash drive of the 
submission, including all required and applicable supporting documentation, are required to be 
mailed or hand-delivered. The original must be clearly marked “ORIGINAL” and manually signed 
by the Respondent acknowledging the terms, conditions and service provisions herein this RFP.  
 
Submission, including all required forms and applicable supporting documentation, must be 
bound, sealed, addressed and submitted to: 
 

City of Santa Clara 
Attn: Mayor 

1653 N. Santa Clara Rd. 
Santa Clara, Texas 78124 

 
The following must be written across the seal of the submission: 

 
RFP 21-001 – Street Reconstruction and Drainage Projects 

 
 
Submission Details and Documents 
The attached bid forms must be completed, each page initialed, signed and submitted along with 
the following information:   
  

1. Firm and the designated individual name of the assigned person to the City as well as their 
complete resume with education and experience. 

  
2. The addresses of all firm offices, identifying in which office the work will be performed.   
  
3. Names of principals in the firm and the number of years the firm has been in business. 

Attach a list of principals in the firm; including a biographical sketch of each. Include 
education, years of licensed engineering experience, years of municipal experience, years 
of municipal development experience, years of municipal infrastructure experience 
including the type of infrastructure experience, and any other areas of specialty within the 
field of municipal engineer or construction.  

  
4. Municipal road and drainage projects the firm has been a part of within the last five years, 

including name of City or population size and County of City, scope of project and scope 
of services provided. 
 



5. Three references complete with contact information where or for whom like services have 
been supplied by the firm.  
 

6. Provide a proposal for Wetz Road and Santa Clara Loop Road separately for complete 
project costs individually and the total cost proposal. Santa Clara Loop Road will be the 
priority project under this contract and shall be completed first.  

 
7. A detailed proposal of services for each roadway shall be provided, including, but not 

limited to:  
 

a. fee structure (hourly, per project, monthly, etc.). Unit prices shall be shown, and 
where there is an error in extension of price, the unit price shall govern. 
 

b. Mobilization, Bond and Insurance  
 

c. Amount of base required to establish a uniform crown and grade to existing 
driveways in addition to the base that is existing;  
 

d. Concrete removal and replacement on Wetz Road (to replace concrete that was 
poured at a low elevation) • Provide proposals for both projects independently;  
 

e. Chip seal costs on a per square yard basis;  
 

f. Line item for drainage, including detailed scope of work;  
 

g. Geotechnical Material Testing allowance;  
 

h. Survey costs;  
 

i. Cost per square yard to scarify, grade and recompact the existing base;  
 

j. Include a cost for a concrete apron at the drainage crossing located at 920 Santa 
Clara Loop Road.  
 

k. Include 2 18 inch CMP culverts with safety end treatments or a concrete crossing 
where the drainage crosses Wetz Road near the intersection of Youngsford Road. 
Grade to drain downstream. Describe your approach in detail.  
 

l. All roads shall be a uniform 21 feet in width once chip sealed; and  
 

m. Traffic control and signage; 
 



ATTACHMENT A 

 
 
 
 
 
 
 
 
 
 
 

CITY OF SANTA CLARA, TEXAS 
 

SANTA CLARA LOOP AND WETZ ROAD PROJECT 
 

2021 
 

GENERAL AND SPECIAL CONDITIONS OF AGREEMENT 
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 1.  DEFINITIONS OF TERMS 
 
 
1.01 OWNER, CONTRACTOR AND ENGINEER 
 
The OWNER, the CONTRACTOR and the ENGINEER are those persons or organizations identified as such in the Agreement 
and are referred to throughout the Contract Documents as if singular in number and masculine in gender.  The term 
ENGINEER means the ENGINEER or his duly authorized representative. The ENGINEER shall be understood to be the ENGINEER 
of the OWNER, and nothing contained in the Contract Documents shall create any contractual or agency relationship 
between the ENGINEER and the CONTRACTOR. 
 
1.02 CONTRACT DOCUMENTS 
 
The Contract Documents shall consist of the Notice to Bidders (Advertisement), Special Conditions (Instructions to Bidders), 
Proposal, signed Agreement, Performance and Payment Bonds (when required), Special Bonds (when required), General 
Conditions of the Agreement, Special Conditions of the Contract, Technical Specifications, Construction Drawings, and all 
modifications thereof incorporated in any of the documents before the execution of the agreement. 
 
The Contract Documents are complementary, and what is called for by any one shall be as binding as if called for by all.  
In case of conflict between any of the Contract Documents, priority of interpretation shall be in the following order:  Signed 
Agreement, Performance and Payment Bonds, Special Bonds (if any), Proposal, Special Conditions of the Contract,  Notice 
to Bidders, Technical Specifications, Construction Drawings, and General Conditions of Agreement. 
 
1.03 SUB-CONTRACTOR 
 
The term Sub-Contractor, as employed herein, includes only those having a direct contract with the CONTRACTOR and it 
includes one who furnishes material worked to a special design according to the construction drawings or specifications 
of this work, but does not include one who merely furnishes material not so worked. 
 
1.04 WRITTEN NOTICE 
 
Written notice shall be deemed to have been duly served if delivered in person to the individual or to a member of the firm 
or to an officer of the corporation for whom it is intended, or if delivered at or sent by registered mail to the last business 
address known to him who gives the notice. 
 
1.05 WORK 
 
The CONTRACTOR shall provide and pay for all materials, supplies, machinery, equipment, tools, superintendence, labor, 
services, insurance, and all water, light, power, fuel, transportation and other facilities necessary for the execution and 
completion of the work covered by the contract documents.  Unless otherwise specified, all materials shall be new and 
both workmanship and materials shall be of a good quality.  The CONTRACTOR shall, if required, furnish satisfactory 
evidence as to the kind and quality of materials.  Materials or work described in words which so applied have a well known 
technical or trade meaning shall be held to refer to such recognized standards. 
 
1.06 EXTRA WORK 
 
The term "Extra Work" as used in this contract shall be understood to mean and include all work that may be required by 
the ENGINEER or OWNER to be done by the CONTRACTOR to accomplish any change, alteration or addition to the work 
shown upon the construction drawings, or reasonably implied by the specifications, and not covered by the 
CONTRACTOR'S Proposal, except as provided under "Changes and Alterations", herein. 
 
1.07 WORKING DAY 
 
A "Working Day" is defined as any day not including Saturdays, Sundays or any legal holidays, in which weather or other 
conditions not under the control of the CONTRACTOR, will permit construction of the principal units of the work for a period 
of not less than seven (7) hours between 7:00 a.m. and 6:00 p.m. 
 
1.08 CALENDAR DAY 
 
"Calendar Day" is any day of the week or month, no days being excepted.  No allowance will be made for inclement 
weather unless it exceeds the number of average rain days per month as set forth in Section 4.02.   If the CONTRACTOR is 
eligible to receive inclement weather days, but is able or would have been able to prosecute the principal units of work 
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for a period of not less than seven (7) hours between 7:00 a. m. and 6:00 p. m., then no additional calendar days will be 
granted. 
 
1.09 SUBSTANTIALLY COMPLETED 
 
The term "substantially completed" is meant that the structure has been made suitable for use or occupancy or the facility 
is in condition to serve its intended purpose, but still may require minor miscellaneous work and adjustment. 
 
 2.  RESPONSIBILITIES OF THE ENGINEER AND THE CONTRACTOR 
 
2.01 OWNER-ENGINEER RELATIONSHIP 
 
The ENGINEER will be the OWNER'S representative during construction.  The duties, responsibilities and limitations of authority 
of the ENGINEER as the OWNER'S representative during construction are as set forth in the Contract Documents and shall 
not be extended or limited without written consent of the OWNER and ENGINEER.  The ENGINEER will advise and consult 
with the OWNER, and all of OWNER'S instructions to the CONTRACTOR shall be issued through the ENGINEER. 
 
2.02 OBSERVATION OF THE WORK 
 
The ENGINEER shall make periodic visits to the site to familiarize himself generally with the progress of the executed work 
and to determine if such work generally meets the essential performance and design features and the technical and 
functional engineering requirements of the Contract Documents; provided and except, however, that the ENGINEER shall 
not be responsible for making any detailed, exhaustive, comprehensive or continuous on-site inspection of the quality or 
quantity of the work or be in any way responsible, directly or indirectly, for the construction means, methods, techniques, 
sequences, quality, procedures, programs, safety precautions or lack of same incident thereto or in connection therewith.  
Notwithstanding any other provision of this agreement or any other Contract Document, the ENGINEER shall not be in any 
way responsible or liable for any acts, errors, omissions or negligence of the CONTRACTOR, any subcontractor or any of 
the CONTRACTOR'S or subcontractor's agents, servants or employees or any other person, firm or corporation performing 
or attempting to perform any of the work. 
 
2.03 PAYMENTS FOR WORK 
 
The ENGINEER shall review CONTRACTOR'S applications for payment and supporting data, determine the amount owed to 
the CONTRACTOR and approve, in writing, payment to CONTRACTOR in such amounts; such approval of payment to 
CONTRACTOR constitutes a representation to the OWNER of ENGINEER'S professional judgment that the work has progressed 
to the point indicated to the best of his knowledge, information and belief, but such approval of an application for payment 
to CONTRACTOR shall not be deemed as a representation by ENGINEER that ENGINEER has made any examination to 
determine how or for what purpose CONTRACTOR has used the moneys paid on account of the Contract price. 
 
2.04 INITIAL DETERMINATIONS 
 
The ENGINEER initially shall determine all claims, disputes and other matters in question between the CONTRACTOR and 
the OWNER relating to the execution or progress of the work or the interpretation of the Contract Documents and the 
ENGINEER'S decision shall be rendered in writing within a reasonable time.  Should the ENGINEER fail to make such decision 
within a reasonable time, appeal to arbitration may be taken as if his decision had been rendered against the party 
appealing. 
 
2.05 OBJECTIONS 
 
In the event the ENGINEER renders any decision which, in the opinion of either party hereto, is not in accordance with the 
meaning and intent of this contract, either party may file with the ENGINEER within thirty days his written objection to the 
decision, and by such action may reserve the right to submit the question so raised to non-binding mediation first and then 
possibly binding arbitration as hereinafter provided. 
 
2.06 LINES & GRADES 
 
Unless otherwise specified, the ENGINEER or his representative shall furnish all lines and grades.  Whenever necessary, 
construction work shall be suspended to permit performance of this work, but such suspension will be as brief as 
practicable and the CONTRACTOR shall be allowed no extra compensation therefore.  The CONTRACTOR shall give the 
ENGINEER ample notice of the time and place where lines and grades will be needed.  All stakes, marks, etc. shall be 
carefully preserved by the CONTRACTOR, and in case of careless destruction or removal by him or his employees, such 
stakes, marks, etc. shall be replaced at the CONTRACTOR'S expense. 



 GC-6 

 

 

2.07 CONTRACTOR'S DUTY AND SUPERINTENDENCE 
 
The CONTRACTOR shall give adequate attention to the faithful prosecution and completion of this contract and shall keep 
on the work, during its progress, a competent superintendent and any necessary assistants.  The superintendent shall 
represent the CONTRACTOR in his absence and all directions given to him shall be as binding as if given to the 
CONTRACTOR. 
 
The CONTRACTOR is and at all times shall remain an independent contractor, solely responsible for the manner and method 
of completing his work under this contract, with full power and authority to select the means, method and manner of 
performing such work, so long as such methods do not adversely affect the completed improvements, the OWNER and 
ENGINEER being interested only in the result obtained and conformity of such completed improvements to the construction 
drawings, specifications and contract. 
 
Likewise, the CONTRACTOR shall be solely responsible for the safety of himself, his employees and other persons, as well 
as for the protection of the safety of the improvements being erected and the property of himself or any other person, as 
a result of his operations hereunder.  Engineering construction drawings and specifications as well as any additional 
information concerning the work to be performed passing from or through the ENGINEER shall not be interpreted as 
requiring or allowing CONTRACTOR to deviate from the construction drawings and specifications, the intent of such 
drawings, specifications and any other such instructions being to define with particularity the agreement of the parties as 
to the work the CONTRACTOR is to perform.  CONTRACTOR shall be fully and completely liable, at his own expense, for 
design, construction, installation and use, or non-use, of all items and methods incident to performance of the contract, 
and for all loss, damage or injury incident thereto, either to person or property, including, without limitation, the adequacy 
of all temporary supports, shoring, bracing, scaffolding, machinery or equipment, safety precautions or devices, and 
similar items or devices used by him during construction. 
 
Any review of work in progress, or any visit or observation during construction, or any clarification of construction drawings 
and specifications, by the ENGINEER, or any agent, employee, or representative of either of them, whether through 
personal observation on the project site or by means of approval of shop drawings for temporary construction or 
construction processes, or by other means or method, is agreed by the CONTRACTOR to be for the purpose of observing 
the extent and nature of work completed or being performed, as measured against the drawings and specifications 
constituting the contract, or for the purpose of enabling CONTRACTOR to more fully understand the construction drawings 
and specifications so that the completed construction work will conform thereto, and shall in no way relieve the 
CONTRACTOR from full and complete responsibility for the proper performance of his work on the project, including but 
without limitation the propriety of means and methods of the CONTRACTOR in performing said contract, and the adequacy 
of any designs, construction drawings or other facilities for accomplishing such performance.  Deviation by the 
CONTRACTOR from drawings and specifications that may have been in evidence during any such visitation or observation 
by the ENGINEER, or any of his representatives whether called to the CONTRACTOR'S attention or not shall in no way relieve 
CONTRACTOR from his responsibility to complete all work in accordance with said drawings and specifications. 
 
2.08 CONTRACTOR'S UNDERSTANDING 
 
It is understood and agreed that the CONTRACTOR has, by careful examination, satisfied himself as to the nature and 
location of the work, the conformation of the ground, the character, quality and quantity of the materials to be 
encountered, the character of equipment and facilities needed preliminary to and during the prosecution of the work, the 
general and local conditions, and all other matters which can in any way affect the work under this contract.  CONTRACTOR 
also understands and agrees that any soil reports and boring logs are available for CONTRACTOR’S information only.  The 
report is not a warranty of subsurface conditions, nor is it a part of the Contract Documents.  The CONTRACTOR is expected 
to examine the site and such reports and then decide for himself the character of the materials to be encountered.  No 
verbal agreement or conversation with any officer, agent or employee of the OWNER or ENGINEER either before or after 
the execution of this contract shall affect or modify any of the terms or obligations herein contained. 
 
OWNER and ENGINEER disclaim any responsibility for the accuracy, true location and extent of the surface and subsurface 
investigations that have been prepared by others.  OWNER and ENGINEER further disclaim responsibility for interpretation 
of that data by CONTRACTOR, i.e. projecting soil-bearing values, rock profiles, soil stability and the presence, level and 
extent of underground water or underground facilities. 
 
2.09 CHARACTER OF WORKERS 
 
The CONTRACTOR agrees to employ only orderly and competent persons, skillful in the performance of the type of work 
required under this contract, to do the work; and agrees that whenever the ENGINEER shall inform him in writing that any 
persons on the work are, in his opinion, incompetent, unfaithful or disorderly, such persons shall be discharged from the 
work and shall not again be employed on the work without the ENGINEER'S written consent. 
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2.10 CONTRACTOR'S BUILDINGS 
 
The building of structures for housing men, or the erection of tents or other forms of protection, will be permitted only at 
such places as the ENGINEER shall direct, and the sanitary conditions for the grounds in or about such structures shall at all 
times be maintained in a manner satisfactory to the ENGINEER. 
 
2.11 SANITATION 
 
Necessary sanitary conveniences for the use of laborers on the work, properly secluded from public observation, shall be 
constructed and maintained by the CONTRACTOR in such manner and at such points as shall be approved by the 
ENGINEER, and their use shall be strictly enforced. 
 
2.12 SHOP DRAWINGS 
 
The CONTRACTOR shall submit to the ENGINEER, with such promptness as to cause no delay in his own work or in that of 
any other Contractor, four checked copies, unless otherwise specified, of all shop and/or setting drawings and schedules 
required for the work of the various trades, and the ENGINEER shall pass upon them with reasonable promptness, making 
desired corrections.  The CONTRACTOR shall make any corrections required by the ENGINEER, file with him two corrected 
copies and furnish such other copies as may be needed.  The ENGINEER'S approval of such drawings or schedules shall 
not relieve the CONTRACTOR from responsibility for deviations from drawings or specifications, unless he has in writing 
called the ENGINEER'S attention to such deviations at the time of submission, nor shall it relieve him from responsibility for 
errors of any sort in shop drawings or schedules.  It shall be the CONTRACTOR'S responsibility to fully and completely review 
all shop drawings to ascertain their effect on his ability to perform the required contract work in accordance with the 
construction drawings and specifications and within the contract time. 
 
Such review by the ENGINEER shall be for the sole purpose of determining the sufficiency of said drawings or schedules to 
result in finished improvements in conformity with the drawings and specifications, and shall not relieve the CONTRACTOR 
of his duty as an independent contractor as previously set forth, it being expressly understood and agreed that the 
ENGINEER does not assume any duty to pass upon the propriety or adequacy of such drawings or schedules, or any means 
or methods reflected thereby, in relation to the safety of either person or property during CONTRACTOR'S performance 
hereunder. 
 
2.13 PRELIMINARY APPROVAL 
 
The ENGINEER shall not have the power to waive the obligations of this contract for the furnishing by the CONTRACTOR of 
good material, and of his performing good work as herein described, and in full accordance with the drawings and 
specifications.  No failure or omission of the ENGINEER to discover, object to or condemn any defective work or material 
shall release the CONTRACTOR from the obligations to fully and properly perform the contract, including without limitation, 
the obligation to at once tear out, remove and properly replace the same at any time prior to final acceptance upon the 
discovery of said defective work or material; provided, however, that the ENGINEER shall, upon request of the 
CONTRACTOR, inspect and accept or reject any material furnished, and in event the material has been once accepted 
by the ENGINEER, such acceptance shall be binding on the OWNER, unless it can be clearly shown that such material 
furnished does not meet the specifications for this work. 
 
Any questioned work may be ordered taken up or removed for re-examination, by the ENGINEER, prior to final acceptance, 
and if found not in accordance with the specifications for said work, all expense of removing, re-examination and 
replacement shall be borne by the CONTRACTOR, otherwise the expense thus incurred shall be allowed as EXTRA WORK, 
and shall be paid for by the OWNER; provided that, where inspection or approval is specifically required by the 
specifications prior to performance of certain work, should the CONTRACTOR proceed with such work without requesting 
prior inspection or approval he shall bear all expense of taking up, removing, and replacing this work if so directed by the 
ENGINEER. 
 
2.14 DEFECTS AND THEIR REMEDIES 
 
It is further agreed that if the work or any part thereof, or any material brought on the site of the work for use in the work or 
selected for the same, shall be deemed by the ENGINEER as unsuitable or not in conformity with the specifications, the 
CONTRACTOR shall, after receipt of written notice thereof from the ENGINEER, forthwith remove such material and rebuild 
or otherwise remedy such work so that it shall be in full accordance with this contract. 
 
2.15 CHANGES AND ALTERATIONS 
 
The CONTRACTOR further agrees that the OWNER may make such changes and alterations as the OWNER may see fit, in 
the line, grade, form, dimensions, construction drawings or materials for the work herein contemplated, or any part thereof, 
either before or after the beginning of the construction, without affecting the validity of this contract and the accompanying 
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Performance and Payment Bonds. 
 
If such changes or alterations diminish the quantity of the work to be done, they shall not constitute the basis for a claim 
for damages, or anticipated profits on the work that may be dispensed with, except as provided for unit price items under 
Section 5 "Measurement and Payment".  If the amount of work is increased, and the work can fairly be classified under the 
specifications, such increase shall be paid for according to the quantity actually done and at the unit price, if any, 
established for such work under this contract, except as provided for unit price items under Section 5 "Measurement and 
Payment;" otherwise, such additional work shall be paid for as provided under Extra Work.  In case the OWNER shall make 
such changes or alterations as shall make useless any work already done or material already furnished or used in said 
work, then the OWNER shall recompense the CONTRACTOR for any material or labor so used, and for any actual loss 
occasioned by such change, due to actual expenses incurred in preparation for the work as originally planned. 
 
 3.  GENERAL OBLIGATIONS AND RESPONSIBILITIES 
 
3.01 KEEPING OF DRAWINGS AND SPECIFICATIONS ACCESSIBLE 
 
The ENGINEER shall furnish the CONTRACTOR with five (5) sets of all drawings and specifications without expense to him, 
and the CONTRACTOR shall keep one copy of the same constantly accessible on the work, with the latest revisions noted 
thereon. 
 
3.02 OWNERSHIP OF DRAWINGS 
 
All drawings, specifications and copies thereof furnished by the ENGINEER shall not be reused on other work, and, with the 
exception of the signed contract sets, are to be returned to him on request at the completion of the work.  All models are 
the property of the OWNER. 
 
3.03 RIGHT OF ENTRY 
 
The OWNER reserves the right to enter the property or location on which the works herein contracted for are to be 
constructed or installed, by such agent or agents as he may elect, for the purpose of inspecting the work, or for the purpose 
of constructing or installing such collateral work as said OWNER may desire. 
 
3.04 COLLATERAL CONTRACTS 
 
The OWNER agrees to provide by separate contract or otherwise, all labor and material essential to the completion of the 
work specifically excluded from this contract, in such manner as not to delay the progress of the work, or damage said 
CONTRACTOR, except where such delays are specifically mentioned elsewhere in the Contract Documents. 
 
3.05 DISCREPANCIES AND OMISSIONS 
 
It is further agreed that it is the intent of this contract that all work must be done and all material must be furnished in 
accordance with the generally accepted practice, and in the event of any discrepancies between the separate contract 
documents, the priority of interpretation defined under "Contract Documents" shall govern.  In the event that there is still 
any doubt as to the meaning and intent of any portion of the contract, specifications or drawings, the ENGINEER shall define 
which is intended to apply to the work. 
 
3.06 EQUIPMENT, MATERIALS AND CONSTRUCTION PLANT 
 
The CONTRACTOR shall be responsible for the care, preservation, conservation, and protection of all materials, supplies, 
machinery, equipment, tools, apparatus, accessories, facilities, all means of construction, and any and all parts of the 
work, whether the CONTRACTOR has been paid, partially paid, or not paid for such work, until the entire work is completed 
and accepted. 
 
3.07 DAMAGES 
 
In the event the OWNER is damaged in the course of the work by the act, negligence, omission, mistake or default of the 
CONTRACTOR, or should the CONTRACTOR unreasonably delay the progress of the work being done by others on the job 
so as to cause loss for which the OWNER becomes liable, then the CONTRACTOR shall reimburse the OWNER for such loss. 
 
Liquidated damages will be $250 per day for each day past substantial completion and $1,000 per day for each day past 
final completion and readiness for final payment.  
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3.08 PROTECTION AGAINST ACCIDENT TO EMPLOYEES AND THE PUBLIC 
 
The CONTRACTOR shall at all times exercise reasonable precautions for the safety of employees and others on or near the 
work and shall comply with all applicable provisions of Federal, State and Municipal safety laws and building and 
construction codes.  All machinery and equipment and other physical hazards shall be guarded in accordance with he 
"Manual of Accident Prevention in Construction" of the Associated General Contractors of America except where 
incompatible with Federal, State, or Municipal laws or regulations.  The CONTRACTOR shall provide such machinery guards, 
safe walkways, ladders, bridges, gangplanks, and other safety devices.  The safety precautions actually taken and their 
adequacy shall be the sole responsibility of the CONTRACTOR, acting at his discretion as an independent contractor. 
 
3.09 PERFORMANCE AND PAYMENT BONDS 
 
Unless otherwise specified, it is further agreed by the parties to this contract that the CONTRACTOR will execute separate 
performance and payment bonds, each in the sum of one hundred (100) percent of the total contract price, in standard 
forms for this purpose, guaranteeing faithful performance of the work and the fulfillment of any guarantees required, and 
further guaranteeing payment to all persons supplying labor and materials or furnishing him any equipment in the 
execution of the Contract, and it is agreed that this Contract shall not be in effect until such performance and payment 
bonds are furnished and approved by the OWNER. 
 
Unless otherwise approved in writing by the OWNER, the surety company underwriting the bonds shall be acceptable 
according to the latest list of companies holding certificates of authority from the Secretary of the Treasury of the United 
States. 
 
Unless otherwise specified, the cost of the premium for the performance and payment bonds shall be included in the 
CONTRACTOR'S proposal. 
 
Also said surety company (a) must be authorized to do business in the State of Texas as evidenced by licensing through the 
State Board of Insurance; (b) must be authorized to issue payment and performance bonds in the amount required for the 
contract as indicated by the records of the State Board of Insurance; and (c) must have a rating of at least "B+" in the current 
Best's Key Rating Guide. 
 
If the surety company does not have any such rating due to the length of time it has been a surety company, the surety 
company must demonstrate eligibility to participate in the surety bond guarantee program of the Small Business 
Administration and must be an approved surety company listed in the current United States Department of Treasury Circular 
570.  The performance and payment bonds shall meet the criteria contained in the rules and regulations promulgated by the 
United States Department of Treasury with respect to performance and payment bonds for federal jobs, including specifically 
the rules related to the underwriting limitation. 
 
The person executing a Performance and Payment Bond must be licensed as a Texas Local Recording Agent through the 
State Board of Insurance as required by the laws of the State of Texas and such licensing must be recorded in the office of the 
State Board of Insurance. 
 
The person executing the Performance and Payment Bonds must hold an appointment from the surety company to execute 
performance and payment bonds and bind such surety, and such appointment must be recorded in the office of the State 
Board of Insurance. 
 
Unless otherwise specified, the cost of the premium for the Bonds shall be included in the CONTRACTOR'S proposal. 
 
3.10 LOSSES FROM NATURAL CAUSES 
 
Unless otherwise specified, all loss or damage to the CONTRACTOR arising out of the nature of the work to be done, or from 
the action of the elements, or from any unforeseen circumstance in the prosecution of the same, or from unusual 
obstructions or difficulties which may be encountered in the prosecution of the work, shall be sustained and borne by the 
CONTRACTOR at his own cost and expense. 
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3.11 PROTECTION OF ADJOINING PROPERTY; INDEMNIFICATION 
 
The said CONTRACTOR shall take proper means to protect the adjacent or adjoining property or properties in any way 
encountered, which might be injured or seriously affected by any process of construction to be undertaken under this 
Agreement, from any damage or injury by reason of said process of construction; and he shall be liable for any and all 
claims for such damage on account of his failure to fully protect all adjoining property.  THE CONTRACTOR AGREES TO 
INDEMNIFY, TO THE FULLEST EXTENT OF THE LAW, SAVE AND HOLD HARMLESS THE OWNER AND ENGINEER AGAINST ANY CLAIM 
OR CLAIMS FOR DAMAGES DUE TO ANY INJURY TO ANY ADJACENT OR ADJOINING PROPERTY, ARISING OR GROWING OUT 
OF THE PERFORMANCE OF THE CONTRACT; BUT ANY SUCH INDEMNITY SHALL NOT APPLY TO ANY CLAIM OF ANY KIND ARISING 
OUT OF THE EXISTENCE OR CHARACTER OF THE WORK. 
 
3.12 PROTECTION AGAINST CLAIMS OF SUB-CONTRACTORS, LABORERS, MATERIALMEN AND FURNISHERS OF 
MACHINERY, EQUIPMENT AND SUPPLIES; INDEMNIFICATION. 
 
THE CONTRACTOR AGREES THAT HE WILL INDEMNIFY, TO THE FULLEST EXTENT OF THE LAW, AND SAVE THE OWNER AND 
ENGINEER HARMLESS FROM ALL CLAIMS GROWING OUT OF THE LAWFUL DEMANDS OF SUB-CONTRACTORS, LABORERS, 
WORKMEN, MECHANICS, MATERIALMEN AND FURNISHERS OF MACHINERY AND PARTS THEREOF, EQUIPMENT, POWER TOOLS, 
AND ALL SUPPLIES, INCLUDING COMMISSARY, INCURRED IN THE FURTHERANCE OF THE PERFORMANCE OF THIS CONTRACT.  
When so desired by the OWNER, the CONTRACTOR shall furnish satisfactory evidence that all obligations of the nature 
hereinabove designated have been paid, discharged or waived.  If the CONTRACTOR fails so to do, then the OWNER may 
at the option of the CONTRACTOR either pay directly any unpaid bills, of which the OWNER has written notice, or withhold 
from the CONTRACTOR'S unpaid compensation a sum of money deemed reasonably sufficient to liquidate any and all 
such lawful claims until satisfactory evidence is furnished that all liabilities have been fully discharged, whereupon 
payments to the CONTRACTOR shall be resumed in full, in accordance with the terms of this contract, but in no event shall 
the provisions of this sentence be construed to impose any obligation upon the OWNER by either the CONTRACTOR or his 
Surety. 
 
3.13 INTELLECTUAL PROPERTY RIGHTS AND INDEMNIFICATION 
 
a. CONTRACTOR shall pay all license fees and royalties and assume all costs incident to the use in the performance 
of the Work or the incorporation in the Work of any invention, design, process, product, or device which is the subject of 
patent rights or copyrights held by others.   
 
b. CONTRACTOR shall not furnish or provide to OWNER any Materials or Work that infringes a third party’s intellectual 
property rights (whether it be claims of improper use of confidential information, patent infringement, copyright 
infringement, or the like).  CONTRACTOR shall not disclose or provide to OWNER any information, ideas, concepts, 
improvements, discoveries, inventions, or forms of expression of ideas which CONTRACTOR does not own or otherwise have 
the right to disclose or provide to OWNER. 

c. CONTRACTOR represents and warrants that the Materials and the Work shall be free from third party claims of 
ownership and that OWNER’S right to own, use, or otherwise disclose such Materials and Work shall be free from third party 
claims of infringement of intellectual property rights (whether it be claims of improper use of confidential information, 
patent infringement, copyright infringement, trademark infringement or the like). 

d. CONTRACTOR represents and warrants to OWNER that all information, ideas, concepts, improvements, 
discoveries, inventions, or forms of expression of ideas disclosed or provided to OWNER shall be free from third party claims 
of ownership and that OWNER’S right to own, use, or otherwise disclose such information, ideas, concepts, improvements, 
discoveries, inventions, or forms of expression of ideas shall be free from third party claims of infringement of intellectual 
property rights (whether it be claims of improper use of confidential information, patent infringement, copyright 
infringement, trademark infringement or the like). 

e. CONTRACTOR represents and warrants that all processes or methods utilized by CONTRACTOR to provide its 
services to OWNER are free from infringement of third party intellectual property rights (whether it be claims of improper 
use of confidential information, patent infringement, copyright infringement, or the like) and that all products provided by 
CONTRACTOR to OWNER are free from third party claims of infringement of intellectual property rights, including allegations 
that the product infringes the claims of the United States process patent in violation of the Process Patents Amendment Act 
of 1988.  CONTRACTOR shall cooperate fully and promptly with OWNER with respect to any notice of infringement or request 
for disclosure or response to a request for disclosure generated or received by OWNER in connection with CONTRACTOR’S 
Work pursuant to the Process Patents Amendment Act of 1988.  To the extent that CONTRACTOR obtains products from third 
parties which it intends to provide to OWNER, CONTRACTOR shall obtain agreements from CONTRACTOR’S vendors to 
cooperate in connection with requests for disclosure generated or received by OWNER pursuant to the Process Patents 
Amendment Act of 1988. 
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f. CONTRACTOR SHALL DEFEND, PROTECT, INDEMNIFY, TO THE FULLEST EXTENT OF THE LAW, AND HOLD OWNER 
HARMLESS FROM AND AGAINST ALL LIABILITY, CLAIMS, DEMANDS AND CAUSES OF ACTION BROUGHT BY THIRD PARTIES (AND 
ALL COSTS, EXPENSES, DAMAGES, LIABILITIES OR JUDGMENTS SUSTAINED OR INCURRED BY OWNER IN CONNECTION 
THEREWITH, INCLUDING THE COSTS OF INVESTIGATION AND REASONABLE ATTORNEY’S FEES) ARISING OUT OF OR RELATING 
TO:  (I) CONTRACTOR’S BREACH OF ANY REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, REGARDING 
INTELLECTUAL PROPERTY RIGHTS; (II) ALLEGATIONS THAT OWNER, BY USE OF THE MATERIALS OR THE WORK, INFRINGES ANY 
THIRD PARTY’S INTELLECTURAL PROPERTY RIGHTS (WHETHER IT BE CLAIMS OF IMPROPER USE OF CONFIDENTIAL INFORMATION, 
PATENT INFRINGEMENT, COPYRIGHT INFRINGEMENT, TRADEMARK INFRINGEMENT OR THE LIKE); (III) ALLEGATIONS THAT A 
THIRD PARTY OWNS INFORMATION, IDEAS, CONCEPTS, IMPROVEMENTS, DISCOVERIES, INVENTIONS, OR FORMS OF 
EXPRESSION OF IDEAS DESCRIBED OR PROVIDED BY CONTRACTOR TO OWNER; (IV) ALLEGATIONS THAT OWNER’S OWNERSHIP 
OR USE OF INFORMATION, IDEAS, CONCEPTS, IMPROVEMENTS, DISCOVERIES, INVENTIONS, OR FORMS OF EXPRESSION OF 
IDEAS DISCLOSED OR PROVIDED BY CONTRACTOR TO OWNER INFRINGE A THIRD PARTY’S INTELLECTUAL PROPERTY RIGHTS; (V) 
ALLEGATIONS THAT THE PROCESSES UTILIZED BY CONTRACTOR IN PROVIDING ITS SERVICES TO OWNER INFRINGE THIRD PARTY 
INTELLECTUAL PROPERTY RIGHTS (INCLUDING A VIOLATION OF THE PROCESS PATENTS AMENDMENT ACT OF 1988); OR (VI) THE 
COSTS, EXPENSES, INCLUDING REASONABLE ATTORNEY’S FEES INCURRED BY OWNER, IN ENFORCING THE INTELLECTURAL 
PROPERTY INDEMNITY INCLUDED IN THIS PARAGRAPH.  THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL APPLY 
EVEN IF THE THIRD PARTY ALLEGES OR ESTABLISHES THAT OWNER WAS PARTIALLY NEGLIGENT OR OTHERWISE AT FAULT (E.G., 
THAT OWNER WAS NEGLIGENT IN RETAINING CONTRACTOR’S SERVICES AND ACCEPTING MATERIALS, WORK, INFORMAITON, 
IDEAS, CONCEPTS, IMPROVEMENTS, DISCOVERIES, INVENTIONS, OR FORMS OF EXPRESSION OF IDEAS FROM CONTRACTOR, 
OR THAT OWNER WAS NEGLIGENT IN FAILING TO ASCERTAIN WHETHER THE MATERIALS, WORK, INFORMATION, IDEAS, 
CONCEPTS, IMPROVEMENTS, DISCOVERIES, INVENTIONS, OR FORMS OF EXPRESSION OF IDEAS INFRINGED THE RIGHTS OF 
THIRD PARTIES). 
 
3.14 LAWS AND ORDINANCES; INDEMNIFICATION 
 
The CONTRACTOR shall at all times observe and comply with all Federal, State and local laws, ordinances and regulations, 
which in any manner affect the contract or the work, and SHALL INDEMNIFY, TO THE FULLEST EXTENT OF THE LAW, AND SAVE 
HARMLESS THE OWNER AND ENGINEER AGAINST ANY CLAIM ARISING FROM THE VIOLATION OF ANY SUCH LAWS, 
ORDINANCES, AND REGULATIONS WHETHER BY THE CONTRACTOR OR HIS EMPLOYEES, EXCEPT WHERE SUCH VIOLATIONS ARE 
CALLED FOR BY THE PROVISIONS OF THE CONTRACT DOCUMENTS. 
 
CONTRACTOR is responsible for obtaining all required permits required to accomplish the work.  If the CONTRACTOR 
observes that the construction drawings and specifications are at variance therewith, he shall promptly notify the ENGINEER 
in writing, and any necessary changes shall be adjusted as provided in the contract for changes in the work.  If the 
CONTRACTOR performs any work knowing it to be contrary to such laws, ordinances, rules and regulations, and without 
such notice to the ENGINEER, he shall bear all costs arising therefrom.  The OWNER is a Texas municipal corporation and 
the law from which it derives its powers, insofar as the same regulate the objects for which, or the manner in which, or the 
conditions under which the OWNER may enter into contract, shall be controlling, and shall be considered as part of this 
contract, to the same effect as though embodied herein. 
 
3.15 ASSIGNMENT AND SUBLETTING 
 
The CONTRACTOR further agrees that he will retain personal control and will give his personal attention to the fulfillment of 
this contract and that he will not assign by Power of Attorney, or otherwise, or sublet said contract without the written 
consent of the OWNER, and that no part or feature of the work will be sublet to anyone objectionable to the ENGINEER or 
the OWNER.  The CONTRACTOR further agrees that the subletting of any portion or feature of the work, or materials required 
in the performance of this contract, shall not relieve the CONTRACTOR from his full obligations to the OWNER, as provided 
by this Agreement. 
 
3.16 INDEMNIFICATION 
 
THE CONTRACTOR SHALL DEFEND, INDEMNIFY, TO THE FULLEST EXTENT OF THE LAW, AND HOLD HARMLESS THE OWNER AND 
THE ENGINEER AND THEIR RESPECTIVE OFFICERS, AGENTS AND EMPLOYEES, FROM AND AGAINST ALL DAMAGES, CLAIMS, 
LOSSES, DEMANDS, SUITS, JUDGEMENTS AND COSTS, INCLUDING REASONABLE ATTORNEYS' FEES AND EXPENSES, ARISING OUT 
OF OR RESULTING FROM THE PERFORMANCE OF THE WORK, PROVIDED THAT ANY SUCH DAMAGES, CLAIM, LOSS, DEMAND, 
SUIT, JUDGEMENT, COST OR EXPENSE: 
 
a. IS ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH OR TO INJURY TO OR DESTRUCTION OF TANGIBLE 
PROPERTY (OTHER THAN THE WORK ITSELF) INCLUDING THE LOSS OF USE RESULTING THEREFROM; AND, 
 
b. IS CAUSED IN WHOLE OR IN PART BY ANY NEGLIGENT ACT OR OMISSION OF THE CONTRACTOR, ANY 
SUBCONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY ONE OF THEM OR ANYONE FOR WHOSE ACTS ANY 
OF THEM MAY BE LIABLE, REGARDLESS OF WHETHER OR NOT IT IS CAUSED IN PART BY A PARTY INDEMNIFIED HEREUNDER. 
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c. IN THE EVENT THAT A STATUTE, RULE OF LAW, OR EQUITABLE PRINCIPLE APPLICABLE TO ANY INDEMNITY OR 
INSURANCE CLAUSE CONTAINED IN THIS CONTRACT IS DETERMINED OR HELD TO RENDER EITHER CLAUSE VOID AND 
UNENFORCEABLE AGAINST A PARTY, THEN IN SUCH EVENT THE CLAUSE OR CLAUSES SHALL BE MODIFIED AND READ, 
CONSTRUED AND ENFORCED AS TO SUCH PARTY TO THE FULLEST EXTENT REQUIRED BY THE APPLICABLE PROVISION AND 
LIMITED ONLY TO THE EXTENT NECESSARY TO BRING SUCH CLAUSE INTO COMPLIANCE WITH APPLICABLE LAW. 
 
3.17 INSURANCE 
 
Notwithstanding any other provision in the CONTRACT DOCUMENTS, OWNER shall not be required provide any insurance 
whatsoever regarding the WORK or the PROJECT.  CONTRACTOR shall maintain such insurance as will protect CONTRACTOR, 
OWNER and ENGINEER from claims under Worker’s Compensation Acts, and any amendments thereof, and from any other 
claims for property damage, damages from personal injury, including death, which may arise from operations under this 
AGREEMENT, whether such operations be by himself or by any subcontractor or anyone directly or indirectly employed by 
either of them.  In this connection, CONTRACTOR agrees to carry and maintain, at CONTRACTOR’S sole expense, such 
insurance as specified herein or as may be specified by OWNER in writing.  Such insurance shall remain in effect at least 
until final payment and at all times thereafter when CONTRACTOR may be correcting, removing, or replacing defective 
Work.   
 
CONTRACTOR shall require that all insurance policies in any way related to the Work and maintained by CONTRACTOR, as 
well as by all subcontractors of every tier, be endorsed specifically to name OWNER and ENGINEER and their respective 
officers, directors, partners, employees, agents and other consultants and subcontractors of OWNER and ENGINEER as 
additional insureds, excluding, however, Worker’s Compensation Insurance, and to provide that each underwriter waives 
its right of subrogation against the additional insureds.  All of the aforesaid policies shall be further endorsed to provide that 
they are primary coverages and not in excess of any other insurance available to OWNER, and without rights of contribution 
or recovery against any of the insureds or from any such other insurance available to OWNER.  Evidence of such specific 
endorsements shall be furnished with CONTRACTOR’s Certificate of Insurance. 
 
Irrespective of the requirements as to insurance to be carried, the insolvency, bankruptcy, or failure of any insurance 
company carrying insurance for CONTRACTOR, or any subcontractor of any tier, or failure of any insurance company to 
pay claims accruing shall not be held to waive any of the provisions of the CONTRACT DOCUMENTS. 
 
CONTRACTOR’s compliance with these provisions and the limits of liability shown for each of the insurance coverages to 
be provided by CONTRACTOR shall not be deemed to constitute a limitation of CONTRACTOR’s liability for any claims, suits 
or actions or in any way limit, modify or otherwise affect CONTRACTOR’s indemnification obligations. 
 
Provision of the required insurance coverages and the actual certificates is a condition precedent to the obligations of 
OWNER under the CONTRACT DOCUMENTS, and if CONTRACTOR shall at any time fail to provide the required insurance 
coverages, such failure shall constitute a material breach of CONTRACTOR’s obligations under the CONTRACT DOCUMENTS.  
If CONTRACTOR does not purchase or maintain all of the bond and insurance required of CONTRACTOR by the CONTRACT 
DOCUMENTS, OWNER shall have the right (but not the obligation) to obtain such, at CONTRACTOR’s expense.   
 
In the event OWNER elects to pursue a claim under any applicable builder’s risk policy, CONTRACTOR shall cooperate with 
OWNER, OWNER’s insurance carriers, and their agents and representatives in asserting, substantiating or investigating any 
insurance claim, whether potential or actual, that OWNER may have in connection with Builder’s Risk insurance. 
 
a. The CONTRACTOR and SUBCONTRACTORS shall provide and maintain Workers' Compensation insurance coverage 
as required by all applicable Federal, State, Maritime, Railroad or other laws and in accordance with Section 110.110 of 
Chapter 28 of the Texas Administrative Code and as follows: 
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 1) Definitions.   
 
  (a) Certificate of Coverage ("certificate").  A copy of a certificate of insurance, a certificate of 

authority to self-insure issued by the Texas Workers' Compensation Commission (the "TWCC"), or a 
coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' 
compensation insurance coverage for the person's or entity's employees providing services on a project, 
for the duration of the project. 

 
  (b) Duration of the Project.  Includes the time from the beginning of the work on the project until the 

CONTRACTOR's/person’s work on the project has been completed and accepted by the governmental 
entity. 

 
  (c) Persons providing services on the Project ("subcontractor" in Section 406.096 of the Texas Labor 

Code.  Includes all persons or entities performing all or part of the services the CONTRACTOR has 
undertaken to perform on the project, regardless of whether that person contracted directly with the 
CONTRACTOR and regardless of whether that person has employees.  This includes, without limitation, 
independent contractors, subcontractors, leasing companies, motor carriers, owner-operators, 
employees of any such entity or employees of any entity which furnishes persons to provide services on 
the project. "Services" include, without limitation, providing, hauling, or delivering equipment or materials, 
or providing labor, transportation, or other service related to a project.  "Service" does not include activities 
unrelated to the project, such as food/beverage vendors, office supply deliveries, and delivery of portable 
toilets. 

 
2) The CONTRACTOR shall provide coverage, based on proper reporting of classification codes and payroll 

amounts and filing of any coverage agreement, which meets the statutory requirements of Texas Labor 
Code, §401.011(44) for all employees of the CONTRACTOR providing services on the project, for the 
duration of the project. 

 
3) The CONTRACTOR must provide a certificate of coverage to the OWNER prior to being awarded the 

contract. 
 
4) If the coverage period shown on the CONTRACTOR'S current certificate of coverage ends during the 

duration of the project, the CONTRACTOR must, prior to the end of the coverage period, file a new 
certificate of coverage with the OWNER, showing that the coverage has been extended. 

 
5) The CONTRACTOR shall obtain from each person providing services on the project, and provide to the 

OWNER: 
 
  (a) A certificate of coverage, prior to that person beginning work on the project, so that the OWNER 

will have on file certificates of coverage showing coverage for all persons providing services on the 
project. 

 
  (b) No later than seven (7) days after receipt by the CONTRACTOR, a new certificate of coverage 

showing extension of coverage, if the coverage period shown on the current certificate of coverage ends 
during the duration of the project. 

 
6) The CONTRACTOR shall retain all required certificates of coverage on file for the duration of the project and 

for one year thereafter. 
 

7) The CONTRACTOR shall notify the OWNER in writing by certified mail or personal delivery, within 10 days 
after the CONTRACTOR knew or should have known, of any change that materially affects the provision of 
coverage of any person providing services on the project. 

 
8) The CONTRACTOR shall post on each project site a notice, in the text, form and manner prescribed by the 

TWCC, informing all persons providing services on the project that they are required to be covered, and 
stating how a person may verify current coverage and report failure to provide coverage. 

 
9) The CONTRACTOR shall contractually require each person with whom it contracts to provide service on a 

project to: 
 
  (a) Provide coverage, based on proper reporting of classification codes and payroll amounts and 

filing of any coverage agreements, which meets the statutory requirements of the Texas Labor Code 
§401.011(44) for all its employees providing services on the project, for the duration of the project. 
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  (b) Provide to the CONTRACTOR, prior to that person beginning work on the project, a certificate of 
coverage showing that coverage is being provided for all employees of the person providing services on 
the project, for the duration of the project. 

 
  (c) Provide to the CONTRACTOR, prior to the end of the coverage period, a new  certificate of 

coverage showing extension of coverage, if the coverage period shown on the current certificate of 
coverage ends during the duration of the project; 

 
  (d) Obtain from each other person with whom it contracts, and provide to the CONTRACTOR: 
 

(1) A certificate of coverage, prior to the other person beginning work on the project. 
 
   (2) A new certificate of coverage showing extension of the coverage period, prior to the 

end of the coverage period, if the coverage period shown on the current certificate of coverage 
ends during the duration of the project. 

 
  (e) Retain all required certificates of coverage on file for the duration of the project and for one year 

thereafter. 
 
  (f) Notify the OWNER in writing by certified mail or personal delivery, 30 days in advance, of any 

change that materially affects the provision of coverage of any person providing services on the project. 
 
  (g) Contractually require each other person with whom it contracts to perform as required by 

paragraphs (a) - (g), with the certificate of coverage to be provided to the person for whom they are 
providing services. 

 
10) By signing this contract or providing or causing to be provided a certificate of coverage, the CONTRACTOR is 

representing to the OWNER that all employees by the CONTRACTOR who will provide services on the 
project will be covered by workers' compensation coverage for the duration of the project, that the 
coverage will be based on proper reporting of classification codes and payroll amounts, and that all 
coverage agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, 
with the TWCC's Division of Self-Insurance Regulation.  Providing false or misleading information may 
subject the CONTRACTOR to administrative penalties, criminal penalties, civil penalties, or other civil 
actions. 

 
11) The CONTRACTOR'S failure to comply with any of these provisions is a breach of contract by the CONTRACTOR 

which entitles the OWNER to declare the contract void if the CONTRACTOR does not remedy the breach 
within ten (10) days after receipt of notice of breach from the OWNER. 
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b. Commercial General Liability including CONTRACTOR’S Liability, Contractual Liability, Independent 
CONTRACTOR’S Liability, Completed Operations and Products Liability, extended at least one year after the date of 
acceptance; all on occurrence basis with Personal Injury Coverage and broad form Property Damage including 
Completed Operations and removal of the XCU exclusion relating to Explosion, Collapse and Underground Property 
Damage.  Contractual liability shall have deleted the exclusion pertaining to Third Party Beneficiaries. 
 1) Commercial General Liability   

(a) General Aggregate      $2,000,000 
  (b) Products - Comprehensive/Operations Aggregate   $2,000,000 
  (c) Personal & Advertising Injury/Aggregate    $1,000,000 
  (d) Each Occurrence       $1,000,000 
  (e) Fire Damage (Any one fire)      $     50,000 
  (f) Medical Expense (Any one person)     $       5,000 
 
 2) Comprehensive Automobile Liability 
   Combined Single Limit      $1,000,000 
  
 3) Excess Umbrella Liability (in excess of items 1 & 2 above):  Minimum coverage of $2,000,000   
  combined single limit. 
 

4) OWNER’s Protective Liability Insurance:  In the same amounts as General Liability or as required by law, 
whichever is greater, to cover bodily injury including death and property damage. 

 
5) Property Insurance (Builder’s Risk):  To the full insurable completed value of entire work on all-risk basis 

for all above ground structures, excluding pavement. 
 

6) The OWNER and ENGINEER shall be named as additional insureds on the Comprehensive Automobile 
Insurance Policy, and the Excess Umbrella Liability Insurance Policy.  The OWNER and ENGINEER shall also 
be named as additional insureds on the Commercial General Liability Insurance Policy.  Contractual 
Liability Insurance (covering Contractor’s indemnity obligations under this Contract – In the amount of 
$1,000,000 per occurrence, $2,000,000 General Aggregate. 

 
 7) 30-Day Notice of Cancellation: 
  All policies of insurance that the CONTRACTOR is required under the terms hereof to secure and maintain 

shall be endorsed to provide that the insurance company shall notify the OWNER, ENGINEER, 
CONTRACTOR, and Subcontractors and Sub-subcontractors, at least thirty (30) days prior to the effective 
date of any cancellation or modification of such policies.  Prior to the date on which CONTRACTOR or any 
Subcontractor or approved Sub-Subcontractor commences performance of its part of the Work, 
CONTRACTOR shall cause to be furnished to OWNER certificates of insurance evidencing the insurance 
coverage required to be maintained by CONTRACTOR and each such Subcontractor and Sub-
subcontractor in connection with the performance of the Work.  As and when OWNER may direct, copies 
of the actual insurance policies or renewals or replacements thereof shall be submitted to OWNER.  All 
copies of policies, if any, and certificates of insurance submitted to OWNER shall be in a form and content 
acceptable to OWNER and ENGINEER.. 

 
 8) Waiver of Subrogation: 
  CONTRACTOR shall obtain all policies of insurance that are in any way related to the work and that are 

required to be and maintained by CONTRACTOR, all Subcontractors and all Sub-subcontractors, to include 
clauses providing that each underwriter shall waive all of its rights of subrogation against OWNER and 
ENGINEER.. 

 
9) Any additional expense for the modification or endorsements to the insurance policy required in this 

section shall be paid by the CONTRACTOR without additional payment by the OWNER. 
 

3.18 CERTIFICATE OF INSURANCE 
 
Before commencing any of the work, CONTRACTOR shall file with the OWNER valid Certificates of Insurance acceptable to 
the OWNER and the ENGINEER. Such Certificates shall contain a provision that coverage’s afforded under the policies will 
not be canceled until at least thirty (30) days prior written notice has been given to the OWNER. 
 
The CONTRACTOR shall also file with the OWNER valid Certificates of Insurance covering all Sub-contractors and Sub-
subcontractors. 
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 4.  PROSECUTION AND PROGRESS 
 
4.01 TIME AND ORDER OF COMPLETION 
 
It is the meaning and intent of this contract, unless otherwise herein specifically provided, that the CONTRACTOR shall be 
allowed to prosecute his work at such times and seasons, in such order of precedence, and in such manner as shall be 
most conducive to economy of construction:  provided, however, that the order and the time of prosecution shall be such 
that the work shall be substantially completed as a whole and in part, in accordance with this contract, the construction 
drawings and specifications, and within the time of completion designated in the Proposal; provided, also, that when the 
OWNER is having other work done, either by contract or by his own force, the ENGINEER may direct the time and manner 
of constructing the work done under this contract, so that conflict will be avoided and the construction of the various works 
being done for the OWNER shall be harmonized. 
 
The CONTRACTOR shall submit, at such times as may reasonably be requested by the ENGINEER, schedules which shall 
show the order in which the CONTRACTOR proposes to carry on the work, with dates at which the CONTRACTOR will start 
the several parts of the work, and estimated dates of completion of the several parts 
 
4.02 EXTENSION OF TIME 
 
Should the CONTRACTOR be delayed in the completion of the work by any act or neglect by the OWNER or ENGINEER, or 
of any employee of either, or by other contractors employed by the OWNER, or by changes ordered in the work, or by 
strikes, lockouts, fires, and unusual delays by common carriers, or unavoidable cause or causes beyond the 
CONTRACTOR'S control, or by any cause which the ENGINEER shall decide justifies the delay, then, as CONTRACTOR’S sole 
remedy, an extension of time shall be allowed for completing the work, sufficient to compensate for the delay, the amount 
of the extension to be determined by the ENGINEER, provided, however, that the CONTRACTOR shall give the ENGINEER 
prompt notice in writing of the cause of such delay. 
 
The CONTRACTOR has reviewed the calendar day contract time for the work considering the time of the year proposed for 
the work.  The ENGINEER will not extend the calendar days for rainfall which are normal for the time of the year when the 
project is scheduled. 
 
The Contractor and Owner agree that the following table represents the statistical average number of rain days in the area of 
the project and are to be expected.  When delays due to rain are requested by the Contractor, only the number of days in 
excess of those shown below will be allowed as an extension of time.  All rain days must be verified with the Field Project 
Representative and must be of sufficient impact that work cannot be performed.  Partial months will be evenly pro-rated and 
all rain days will be applied over the entire contract period of performance, not on a monthly basis. 

 
 

  Average  
Month  Rain Days 
January         5 
February         4 
March         3 
April         3 
May         4 
June         4 

   Average  
Month   Rain Days 
July          4 
August          4 
September         5 
October          6 
November         6 
December         5

 
 
4.03 HINDRANCES AND DELAYS 
 
No claims shall be made by the CONTRACTOR for damages resulting from hindrances or delays from any cause (except 
where the work is stopped by order of the OWNER) during the progress of any portion of the work embraced in this contract.  
In case said work shall be stopped by the act of the OWNER, then such expense as in the judgment of the ENGINEER is 
caused by such stoppage of said work shall be paid by the OWNER to the CONTRACTOR. 
 
 5.  MEASUREMENT AND PAYMENT 
 
5.01 QUANTITIES AND MEASUREMENTS 
 
No extra or customary measurements of any kind will be allowed, but the actual measured and/or computed length, area, 
solid contents, number and weight only shall be considered, unless otherwise specifically provided. 
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5.02 ESTIMATED QUANTITIES 
 
This agreement, including the specifications, construction drawings, and estimate, is intended to show clearly all work to 
be done and material to be furnished hereunder.  Where the estimated quantities are shown for the various classes of work 
to be done and material to be furnished under this contract, they are approximate and are to be used only as a basis for 
estimating the probable cost of the work and for comparing the proposals offered for the work.  It is understood and agreed 
that the actual amount of work to be done and material to be furnished under this contract may differ somewhat from 
these estimates, and that where the basis for payment under this contract is the unit price method, payment shall be for 
the actual amount of such work done and material furnished. 
 
Where payment is based on the unit price method, the CONTRACTOR agrees that he will make no claim for damages, 
anticipated profits or otherwise on account of any differences which may be found between the quantities of work actually 
done, the material actually furnished under this contract and the estimated quantities contemplated and contained in the 
proposal; provided, however, that in case the actual quantity of any major item should become as much as 20% more 
than, or 20% less than the estimated or contemplated quantity for such items, then either party to this Agreement, upon 
demand, shall be entitled to a revised consideration upon the portion of the work above or below 20% of the estimated 
quantity. 
 
A "Major Item" shall be construed to be any individual bid item incurred in the proposal that has a total cost equal to or 
greater than five (5) percent of the total contract cost, computed on the basis of the proposal quantities and the contract 
unit prices. 
 
Any revised consideration is to be determined by agreement between the parties, otherwise by the terms of this 
Agreement, as provided under "Extra Work". 
 
5.03 PRICE OF WORK 
 
In consideration of the furnishing of all the necessary labor, equipment and material, and the completion of all work by 
the CONTRACTOR, and on the completion of all work and of the delivery of all material embraced in this Contact in full 
conformity with the specifications and stipulations herein contained, the OWNER agrees to pay the CONTRACTOR the prices 
set forth in the Proposal hereto attached, which has been made a part of this contract.  The CONTRACTOR hereby agrees 
to receive such prices in full for furnishing all material and all labor required for the aforesaid work, also for all expense 
incurred by him, and for well and truly performing the same and the whole thereof in the manner and according to this 
Agreement. 
 
 
5.04 PARTIAL PAYMENTS 
 
On or before the 10th day of each month, the CONTRACTOR shall prepare and submit to the ENGINEER for approval or 
modification a statement showing as completely as practicable the total value of the work done by the CONTRACTOR up 
to and including the last day of the preceding month; said statement shall also include the value of all sound materials 
delivered on the site of the work that are to be fabricated into the work. 
 
The OWNER shall then pay the CONTRACTOR on or before the 25th day of the current month the total amount of the 
approved statement, less 10 per cent of the amount thereof, which 10 per cent shall be retained until final payment, and 
further less all previous payments and all further sums that may be retained by the OWNER under the terms of this 
Agreement.  It is understood, however, that in case the whole work be near to completion and some unexpected and 
unusual delay occurs due to no fault or neglect on the part of the CONTRACTOR, the OWNER may upon written 
recommendation of the ENGINEER pay a reasonable and equitable portion of the retained percentage to the 
CONTRACTOR; or the CONTRACTOR at the OWNER'S option, may be relieved of the obligation to fully complete the work 
and, thereupon, the CONTRACTOR shall receive payment of the balance due him under the contract subject only to the 
conditions stated under "Final Payment". 
 
Partial payments will be made only during the contract construction period. Should the project not be substantially complete 
as defined in the General Conditions within the specified period, the OWNER is not obligated to make partial payments as 
otherwise required 
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5.05 USE OF COMPLETED PORTIONS 
 
The OWNER shall have the right to take possession of and use any completed or partially completed portions of the work, 
notwithstanding the time for completing the entire work or such portions may not have expired but such taking possession 
and use shall not be deemed an acceptance of any work not completed in accordance with the Contract Documents.  If 
such prior use increases the cost of or delays the work, the CONTRACTOR shall be entitled to such extra compensation, or 
extension of time, or both, as the ENGINEER may determine. 
 
The CONTRACTOR shall notify the ENGINEER when, in the CONTRACTOR'S opinion, the contract is "substantially completed" 
and when so notifying the ENGINEER, the CONTRACTOR shall furnish to the ENGINEER in writing a detailed list of unfinished 
work.  The ENGINEER will review the CONTRACTOR'S list of unfinished work and will add thereto such items as the 
CONTRACTOR has failed to include.  The "substantial completion" of the structure or facility shall not excuse the 
CONTRACTOR from performing all of the work undertaken, whether of a minor or major nature, and thereby completing 
the structure or facility in accordance with the Contract Documents. 
 
5.06 WARRANTY 
 
The CONTRACTOR warrants to the ENGINEER and the OWNER that all materials and equipment furnished under this contract 
will be new and of good quality.  No material used by the CONTRACTOR for any temporary purpose will be incorporated 
in the permanent structure without written consent of the ENGINEER.  The CONTRACTOR also warrants that all work will be 
of good quality, free from faults and defects, conforming to Contract Documents. 
 
All work not conforming to these standards will be considered defective.  If required, the CONTRACTOR must furnish 
satisfactory evidence of the kind and quality of materials and equipment. 
 
5.07 GUARANTEE 
 
Upon completion of the work, the CONTRACTOR will provide his written guarantee in a form satisfactory to the ENGINEER.  
It will guarantee all the work to be free of faulty materials and improper workmanship.  The CONTRACTOR agrees to replace, 
without cost to the OWNER, any work found to be improper or imperfect and to make good all damage to other work 
caused by such replacement.  The guarantee period for the work is two (2) years from work completion, as determined 
by the ENGINEER'S certificate of completion.  Additional guarantees for specific items may also be required.  These 
guarantees must be approved by the ENGINEER before acceptance and final payment is made. 
 
The CONTRACTOR will supply the OWNER with copies of all guarantees and warranties, which have been made to the 
CONTRACTOR by suppliers or subcontractors, with an assignment of these guarantees and warranties to the OWNER.  
Assignments will not relieve the CONTRACTOR of his responsibility in case of a supplier's or subcontractor's failure to fulfill 
guarantee or warranty provisions. 
 
Neither certificate of substantial completion, nor final payment, nor any provision in Contract Documents relieves the 
CONTRACTOR of responsibility for faulty materials or workmanship during guarantee periods. 
 
The CONTRACTOR shall notify the ENGINEER thirty (30) days prior to the expiration of the one year guarantee and schedule an 
inspection with the ENGINEER. The CONTRACTOR will not be relieved of his Guarantee responsibilities until such time as all 
deficiencies found during the inspection have been corrected.  If the CONTRACTOR fails to notify the ENGINEER of the 
expiration of the one year guarantee period, the guarantee shall remain in effect until the ENGINEER is notified and a Final 
Inspection is conducted and all deficiencies have been corrected.  
 
5.08 FINAL COMPLETION AND ACCEPTANCE 
 
Within ten (10) days after the CONTRACTOR has given the ENGINEER written notice that the work has been completed, or 
substantially completed, the ENGINEER and the OWNER shall inspect the work and within said time, if the work be found to 
be completed or substantially completed in accordance with the Contract Documents, the ENGINEER shall issue to the 
OWNER and the CONTRACTOR his Certificate of Substantial Completion, and thereupon it shall be the duty of the OWNER 
within ten (10) days to issue a Certificate of Acceptance of the work to the CONTRACTOR or to advise the CONTRACTOR in 
writing of the reason for non-acceptance. 
 
5.09 FINAL PAYMENT 
 
Prior to Final Payment, CONTRACTOR must furnish a written guarantee (5.07) and Affidavits showing all bills owing against 
the work by the CONTRACTOR are paid in full.  Upon the issuance of the Certificate of Completion, the ENGINEER shall 
proceed to make final measurements and prepare final statement of the value of all work performed and materials 
furnished under the terms of the Agreement and shall certify same to the OWNER, who shall pay to the CONTRACTOR on or 
after the 30th day, and before the 35th day, after the date of the Certificate of Completion, the balance due the 
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CONTRACTOR under the terms of this Agreement, provided he has fully performed his contractual obligations under the 
terms of this contract; and said payment shall become due in any event upon said performance by the CONTRACTOR.  
Neither the Certificate of Acceptance nor the final payment, nor any provision in the Contract Documents, shall relieve the 
CONTRACTOR of the obligation for fulfillment of any warranty which may be required. 
 
5.10 PAYMENTS WITHHELD 
 
The OWNER may, on account of subsequently discovered evidence, withhold or nullify the whole or part of any certificate 
to such extent as may be necessary to protect himself from loss on account of: 
 
a. Defective work not remedied. 
b. Claims filed or reasonable evidence indicating probable filing of claims. 
c. Failure of CONTRACTOR to make payments properly to subcontractors or for material or labor. 
d. Damage to another contractor. 
e. Reasonable doubt that the work can be completed for the unpaid balance of the contract amount. 
f. Reasonable indication that the work will not be completed within the contract time. 
 
When the above grounds are removed or the CONTRACTOR provides a Surety Bond satisfactory to the OWNER, which will 
protect the OWNER in the amount withheld, payment shall be made for amounts withheld because of them. 
 
5.11 DELAYED PAYMENTS 
 
Should the OWNER fail to make payment to the CONTRACTOR of the sum named in any partial or final statement, when 
payment is due, then the OWNER shall pay the CONTRACTOR, in addition to the sum shown as due by such statement, 
interest thereon at the rate of six (6) per cent per annum, unless otherwise specified, from date due as provided under 
"Partial Payments" and "Final Payments", until fully paid, which shall fully liquidate any injury to the CONTRACTOR growing 
out of such delay in payment, but the right is expressly reserved to the CONTRACTOR in the event payments be not promptly 
made, as provided under "Partial Payments", to at any time thereafter treat the contract as abandoned by the OWNER and 
recover compensation, as provided under "Abandonment of Contract", unless such payments are withheld in accordance 
with the provisions of "Payments Withheld". 
 
 6.  EXTRA WORK AND CLAIMS 
 
6.01 CHANGE ORDERS 
 
Without invalidating this Agreement, the OWNER may, at any time or from time to time, order additions, deletions or revisions 
to the work; such changes will be authorized by Change Order to be prepared by the ENGINEER for execution by the 
OWNER and the CONTRACTOR.  The Change Order shall set forth the basis for any change in contract price, as hereinafter 
set forth for Extra Work, and any change in contract time which may result from the change. 
 
In the event the CONTRACTOR shall refuse to execute a Change Order which has been prepared by the ENGINEER and 
executed by the OWNER, the ENGINEER may in writing instruct the CONTRACTOR to proceed with the work as set forth in 
the Change Order and the CONTRACTOR may make claim against the OWNER for Extra Work involved therein, as 
hereinafter provided. 
 
6.02 MINOR CHANGES 
 
The ENGINEER may authorize minor changes in the work not inconsistent with the overall intent of the Contract Documents 
and not involving an increase in Contract Price.  If the CONTRACTOR believes that any minor change or alteration 
authorized by the ENGINEER involves Extra Work and entitles him to an increase in the Contract Price, the CONTRACTOR 
shall make written request to the ENGINEER for a written Field Order. 
 
In such case, the CONTRACTOR by copy of his communication to the ENGINEER or otherwise in writing shall advise the 
OWNER of his request to the ENGINEER for a written Field Order and that the work involved may result in an increase in the 
Contract Price. 
 
Any request by the CONTRACTOR for a change in Contract Price shall be made prior to beginning the work covered by 
the proposed change. 
 
6.03 EXTRA WORK 
 
It is agreed that the basis of compensation to the CONTRACTOR for work either added or deleted by a Change Order or 
for which a claim for Extra Work is made shall be determined by one or more of the following methods: 
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 Method (A) - By agreed unit prices; or 
 Method (B) - By agreed lump sum; or 
 Method (C) - If neither Method (A) nor Method (B) be agreed upon before the Extra Work is 

commenced, then the CONTRACTOR shall be paid the "actual field cost" of the work, 
plus fifteen (15) percent. 

 
In the event said Extra Work be performed and paid for under Method (C), then the provisions of this paragraph shall apply 
and the "actual field cost" is hereby defined to include the cost to the CONTRACTOR of all workmen, such as foreman, 
timekeepers, mechanics and laborers, and materials, supplies, teams, trucks, rentals on machinery and equipment, for 
the time actually employed or used on such Extra Work, plus actual transportation charges necessarily incurred, together 
with all power, fuel, lubricants, water and similar operating expenses, also all necessary incidental expenses incurred 
directly on account of such Extra Work, including Social Security, Old Age Benefits and other payroll taxes, and, a ratable 
proportion of premiums on Performance and Payment Bonds and Maintenance Bonds, Public Liability and Property 
Damage and Workmen's Compensation, and all other insurance as may be required by law or ordinance, or directed by 
the OWNER, or by them agreed to.  The ENGINEER may direct the form in which accounts of the "actual field cost" shall be 
kept and the records of these accounts shall be made available to the ENGINEER.  The ENGINEER or OWNER may also 
specify in writing, before the work commences, the method of doing the work and the type and kind of machinery and 
equipment to be used; otherwise these matters shall be determined by the CONTRACTOR.  Unless otherwise agreed upon, 
the prices for the use of machinery and equipment shall be determined by using 100 per cent, unless otherwise specified 
of the latest schedule of Equipment Ownership Expense adopted by the Associated General Contractors of America.  
Where practicable the terms and prices for the use of machinery and equipment shall be incorporated in the Written Extra 
Work Order.  The fifteen (15) per cent of the "actual field cost" to be paid the CONTRACTOR shall cover and compensate 
him for his profit, overhead, general superintendence and field office expense, and all other elements of cost and expense 
not embraced within the "actual field cost" as herein defined, save that where the CONTRACTOR'S Camp or Field Office 
must be maintained primarily on account of such Extra Work; then the cost to maintain and operate the same shall be 
included in the "actual field cost". 
 
No claim for Extra Work of any kind will be allowed unless ordered in writing by the ENGINEER.  In case any orders or 
instruction, either oral or written, appear to the CONTRACTOR to involve Extra Work for which he should receive 
compensation or an adjustment in the construction time, he shall make written request to the ENGINEER for written order 
authorizing such Extra work.  Should a difference of opinion arise as to what does or does not constitute Extra Work, or as 
to the payment therefore, and the ENGINEER insists upon its performance, the CONTRACTOR shall proceed with to the work 
after making written request for written order and shall keep an accurate account of the "actual field cost" thereof, as 
provided under Method (C).  
  
6.04 TIME OF FILING CLAIMS 
 
It is further agreed by both parties hereto that all questions of dispute or adjustment presented by the CONTRACTOR shall 
be in writing and filed with the ENGINEER within seven (7) days after the ENGINEER has given any directions, order or 
instruction to which the CONTRACTOR desires to take exception.  The ENGINEER shall reply within seven (7) days to such 
written exceptions by the CONTRACTOR and render his final decision in writing.  In case the CONTRACTOR should appeal 
from the ENGINEER'S decision, any demand for arbitration shall be filed with the ENGINEER and the OWNER in writing within 
ten (10) days after the date of delivery to CONTRACTOR of the ENGINEER'S final decision.  It is further agreed that final 
acceptance of the work by the OWNER and the acceptance by the CONTRACTOR of the final payment shall be a bar to 
any claims by either party, except where noted otherwise in the Contract Documents. 
 
6.05 ARBITRATION 
 
All questions of dispute under this Agreement shall be submitted to arbitration at the request of either party to the dispute.  
The parties may agree upon one arbiter, otherwise, there shall be three, one named in writing by each party, and the third 
chosen by the two arbiters so selected; or if the arbiters fail to select a third within ten (10) days, he shall be chosen by a 
District Judge serving the County in which the major portion of the project is located, unless otherwise specified.  Should 
the party demanding arbitration fail to name an arbiter within ten (10) days of the demand, his right to arbitrate shall lapse, 
and the decision of the ENGINEER shall be final and binding on him.  Should the other party fail to choose an arbiter within 
ten (10) days, the ENGINEER shall appoint such arbiter.  Should either party refuse or neglect to supply the arbiters with any 
papers or information demanded in writing, the arbiters are empowered by both parties to take ex parte proceedings. 
 
The arbiters shall act with promptness.  The decision of any two shall be binding on both parties to the contract.  The 
decision of the arbiters upon any question submitted to arbitration under this contract shall be a condition precedent to 
any right of legal action.  The decision of the arbiter or arbiters may be filed in court to carry it into effect. 
 
The arbiters, if they deem the case demands it, are authorized to award the party whose contention is sustained, such sums 
as they deem proper for the time, expense and trouble incident to the appeal, and if the appeal was taken without 
reasonable cause, they may award damages for any delay occasioned thereby. The arbiters shall fix their own 
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compensation, unless otherwise provided by agreement, and shall assess the cost and charges of the arbitration upon 
either or both parties.  The award of the arbiters must be made in writing. 
 
 7.  ABANDONMENT OF CONTRACT 
 
7.01 TERMINATION FOR CONVENIENCE OF OWNER  
 
OWNER may terminate CONTRACTOR’s performance under the Contract for OWNER’s convenience at any time upon 
written notice to CONTRACTOR, whether or not CONTRACTOR is in default and, in such event, OWNER’s only liability will be 
to pay CONTRACTOR the following amounts: 
 

a. The unpaid balance due CONTRACTOR for the Work actually performed and accepted, based 
on the schedules and tables, unit prices and lump sums enumerated in the CONTRACTOR’s 
bid; and 

 
b. All expenditures made and costs incurred by CONTRACTOR for the materials ordered by 

CONTRACTOR for the Work prior to the date of termination and not incorporated in the Work, 
less reasonable salvage or resale value, provided such materials conform to the plans and 
specifications included within the CONTRACT DOCUMENTS, and for labor performed on any 
such materials prior to the date of termination and associated labor insurance and labor 
payroll taxes. 

 
From the total of the items enumerated in Items a & b above inclusive, there shall be deducted all claims of OWNER against 
CONTRACTOR, including, without limitation, claims on account of delay or defects in materials and/or workmanship. 
 
The amount payable under the provisions of this Section, plus the sum of all amounts previously paid under the Contract, 
shall in no event exceed the total Contract Price. 
 
CONTRACTOR shall transfer and assign to OWNER in accordance with OWNER’s instructions, all materials, supplies, Work in 
process, and other things for which CONTRACTOR is entitled to receive reimbursement hereunder, and all plans, drawings, 
working drawings, sketches, specifications, and information in connection with the Work, and shall take such action as 
may be necessary to secure to OWNER, at its election, the rights of CONTRACTOR under any or all orders and subcontracts 
made in connection with the Work. 
 
If and as OWNER so directs or authorizes, CONTRACTOR shall sell at a price approved by OWNER, or retain at a price 
mutually agreeable, any such materials, supplies, work in progress or other things as referred to above.  The proceeds of 
any such sale or the agreed price shall be paid or credited to OWNER in such manner as OWNER may direct to reduce the 
amount payable by OWNER. 
 
If requested by OWNER, CONTRACTOR shall endeavor to cancel any or all of its outstanding orders or subcontracts upon 
such terms as may be approved by OWNER. 
 
Upon the performance of the obligations of the respective parties described herein, all obligations of the respective parties 
under the Contract shall be discharged, except such obligations as by their terms, express or implied, contemplate 
continued obligations after acceptance of the Work. 
 
The remedies provided herein shall be cumulative of and not in lieu of all other remedies available to OWNER hereunder, 
or at law or in equity.  Should OWNER elect to terminate the performance of CONTRACTOR hereunder, then such termination 
shall not waive, extinguish or otherwise affect the obligations and liabilities of the parties existing as of termination.   
 
7.2 DEFAULT 
 
If CONTRACTOR fails or refuses to supply enough properly skilled workers or proper equipment, or fails to commence, 
continue or complete the work on a timely basis, or fails to make prompt payment when due to subcontractors or for 
materials, equipment or labor, or disregards the Laws and Regulations, or the instructions of OWNER or of the ENGINEER, or 
breaches any of the provisions of the CONTRACT DOCUMENTS, or breaches any of its representatives or warranties in the 
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CONTRACT DOCUMENTS, or otherwise fails or refuses to perform or fulfill all or any part of its obligations under the CONTRACT 
DOCUMENTS, and any such failure, refusal or breach continues for a period of 5 calendar days after CONTRACTOR’s receipt 
(and the Surety’s receipt) of written notice from OWNER or the ENGINEER, then in any such case OWNER, without further 
notice to CONTRACTOR or Surety, may declare CONTRACTOR in default under the CONTRACT DOCUMENTS and may at its 
option employ any remedies provided for in the CONTRACT DOCUMENTS or otherwise available at law or in equity. 

 
If a petition in bankruptcy is filed by or against CONTRACTOR, or if CONTRACTOR makes a general assignment for the 
benefit of creditors, or if a receiver is appointed on account of the insolvency of CONTRACTOR or to take charge of the 
Work or any part thereof, then CONTRACTOR shall be in default under the CONTRACT DOCUMENTS. 
Nothing contained herein shall be interpreted as enlarging OWNER’s legal duty to CONTRACTOR or to CONTRACTOR’s 
agents, employees, subcontractors, or third parties, or altering the status of CONTRACTOR as an independent 
CONTRACTOR. 
 
CONTRACTOR shall submit and does hereby submit to the personal jurisdiction of the state or federal courts having subject 
matter jurisdiction and sitting in the county where the contract is executed, for the adjudication of any suit brought to 
enforce OWNER’s rights and remedies under the Contract. 
 
In no event (including, without limitation, default by OWNER), shall OWNER’s liabilities to CONTRACTOR ever exceed the 
total Contract Price, less all sums previously paid to CONTRACTOR.   
 
7.3 REMEDIES FOR DEFAULT OF CONTRACTOR 
 
In case Surety should fail to commence compliance with the notice for completion hereinbefore provided for, within twenty 
(20) calendar days after service of such notice, then OWNER may elect to provide for completion of the work.  The OWNER, 
at its sole election and discretion, without prejudice to any other right or remedy available to it, without further notice to 
CONTRACTOR, and without notice to or release of any surety on any bond, may terminate the performance of 
CONTRACTOR under the CONTRACT DOCUMENTS and take possession of the Work and the Work Site, and, also at its sole 
election and discretion, may take possession of and use all or any part of CONTRACTOR’s equipment and materials (without 
liability to CONTRACTOR for trespass or conversion) and may finish the Work by whatever method OWNER may deem 
expedient.  Should OWNER deem it desirable, OWNER shall have the right to and CONTRACTOR hereby consents to the 
appointment of a receiver by any court with jurisdiction, without bond (or, if local rules require, a bond of nominal amount), 
to take charge of the Work, the Work Site, and all of CONTRACTOR’s equipment, material, tools and other appliances on 
or near the Work Site and associated with the Work, at any time when CONTRACTOR is in default and such default has not 
been remedied or cured to the satisfaction of OWNER.  OWNER may employ such receiver to continue the Work, receive 
any payments due to CONTRACTOR hereunder, pay all bills and invoices to subcontractors and material men due from 
CONTRACTOR, and otherwise perform CONTRACTOR’s obligations hereunder, without discharging or limiting the liability of 
CONTRACTOR to OWNER or of any surety on any bond.  In either such event, (i.e., whether or not OWNER obtains 
appointment of a receiver), CONTRACTOR shall not be entitled to receive any further payment hereunder until the Work is 
finished.  If the unpaid balance of the Contract Price exceeds all claims, costs, losses and damages (including, without 
limitation, all costs to complete the work; fees and charges of engineers, attorneys, architects and other professionals; 
and, all court or other dispute resolution costs) sustained by OWNER arising out of or relating to completing the WORK, such 
excess shall be paid to CONTRACTOR.   If such claims, costs, losses and damages exceed such unpaid balance, 
CONTRACTOR shall pay the difference to OWNER.   
 
Should the cost to complete the work exceed the contract price, and the CONTRACTOR and/or his Surety fail to pay the 
amount due the OWNER within the time designated, and there remains any machinery, equipment, tools, materials, or 
supplies, on the site of the work, notice thereof, together with an itemized list of such equipment and materials, shall be 
mailed to the CONTRACTOR and his Surety at the respective addresses designated in this contract, provided, however, 
that actual written notice given in any manner will satisfy this condition.  After mailing, or other giving of such notice, such 
property shall be held at the risk of the CONTRACTOR and his Surety subject only to the duty of the OWNER to exercise 
ordinary care to protect such property.  After fifteen (15) days from the date of said notice the OWNER may sell such 
machinery, equipment, tools, materials or supplies and apply the net sum derived from such sale to the credit of the 
CONTRACTOR and his Surety.  Such sale may be made at either public or private sale, with or without notice, as the OWNER 
may elect.  The OWNER shall release any machinery, equipment, tools, materials or supplies, which remain on the work, 
and belong to persons other than the CONTRACTOR or his Surety, to their proper owners.  The books on all operations 



 GC-23 

 

 

provided herein shall be open to the CONTRACTOR and his Surety.  When exercising any rights or remedies under this 
section, OWNER shall not be required to obtain the lowest price for the work performed.   
 
The remedies provided herein shall be cumulative of and not in lieu of all other remedies available to OWNER hereunder, 
or at law or in equity.  Should OWNER elect to terminate the performance of CONTRACTOR hereunder, then such termination 
shall not waive, extinguish or otherwise affect the obligations and liabilities of the parties existing as of termination.   
 
7.04 ABANDONMENT BY OWNER 
 
In case the OWNER shall fail to comply with the terms of this contract, and should fail or refuse to comply with said terms 
within ten (10) days after written notification by the CONTRACTOR, then the CONTRACTOR may suspend or wholly abandon 
the work, and may remove there from all machinery, tools, and equipment, and all materials on the site of work that have 
not been included in payments to the CONTRACTOR and have not been wrought into the work.  And thereupon the 
ENGINEER shall make an estimate of the total amount earned by the CONTRACTOR, which estimate shall include the value 
of all work actually completed by said CONTRACTOR (at the prices stated in the attached proposal where unit prices are 
used), the value of all partially completed work at a fair and equitable price, and the amount of all Extra Work performed 
at the prices agreed upon, or provided for by the terms of this contract, and a reasonable sum to cover the cost of any 
provisions made by the CONTRACTOR to carry the whole work to completion and which cannot be utilized.  The ENGINEER 
shall then make a final statement of the balance due the CONTRACTOR by deducting from the above estimate all previous 
payments by the OWNER and all other sums that may be retained by the OWNER under the terms of this Agreement and 
shall certify same to the OWNER who shall pay to the CONTRACTOR on or before thirty (30) days after the date of the 
notification by the CONTRACTOR the balance shown by said final statement as due the CONTRACTOR, under the terms of 
this Agreement.
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SCOPE OF WORK:  
 

See attached scope of work from LC Paving and Construction, LLC as accepted by the City of Santa Clara. The 
contractor will be responsible for the base included in the note at the bottom of the proposal for a total contract price 
of $233,176.00.  
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MASTER AGREEMENT 
For 

Road Construction Services  
 

CITY OF SANTA CLARA, TEXAS 
WETZ ROAD AND SANTA CLARA LOOP ROAD PROJECT 

2021-2022 
   

 
This agreement is entered into this _____ day of ___________________, 202___, between the City of 
Santa Clara, a municipal corporation, hereinafter “CITY”, and __________________________, a 
professional ________________ firm, hereinafter “CONTRACTOR.” 
 

WITNESS: 
 

WHEREAS, it is the mutual desire of the CITY and the CONTRACTOR to provide certain terms and 
conditions of engagement; and 
 
WHEREAS, the CITY agrees to engage the services of the CONTRACTOR in accordance with the terms 
and conditions herein expressed; and 
 
WHEREAS, the CONTRACTOR agrees to perform the services in accordance with the terms and 
conditions herein expressed; and 
 
NOW, THEREFORE, in consideration of the mutual covenants herein contained, the parties agree as 
follows: 
 
Section 1. Project 
 

CITY OF SANTA CLARA, TEXAS 
 

WETZ ROAD AND SANTA CLARA LOOP ROAD PROJECT 
2020-2021 

 
Section 2. Services  

The CONTRACTOR aggress to commence and complete the PROJECT and all extra work in 
accordance therewith at the CONTRACTOR’s sole cost and expense; to furnish all the materials, 
supplies, machinery, equipment and tools; to complete the PROJECT in accordance with the terms, 
conditions and prices stated in the CONTRACTOR’s Proposal, hereinafter “PROPOSAL,” 
attached hereto, and in accordance with the General and Special Conditions of the Agreement, 
Technical Specifications and addenda, Plans, and other Drawings including printed or written 
explanatory matter thereof as prepared by Utility Engineering Group, PLLC, hereinafter 
“ENGINEER,” each of which has been identified by the endorsement of the CONTRACTOR.  
 
The CONTRACTOR is and at all times shall remain an independent contactor, solely responsible 
for the manner and method of performing and completing its work under this Agreement, with full 
power and authority to select the means, method and manner of performing such work, so long as 
the work complies with the entire Agreement including the integrated Contract Documents.  

 
Section 3. Timeline  
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The CONTRACTOR aggress to commence work on the PROJECT within ten days after receiving 
the written notice to commence work from the CITY; and the CONTRACTOR aggress to fully 
complete all work on the PROJECT, to the satisfaction of the CITY, within 90 calendar days after 
receiving the written notice to commence work.  

 
Section 4. Fees and Payment 

The CITY agrees to pay the CONTRACTOR for services completed according to the PROPOSAL 
as attached and incorporated herein subject to the General and Special Conditions of the 
Agreement.  CONTRACTOR agrees to bill the CITY for any authorized and completed work not 
otherwise included in the PROPOSAL as per the General and Special Conditions of the Agreement. 
Both parties agree that payment for work performed will be remitted only upon completion of the 
work to the satisfaction of the CITY and in accordance to the General and Special Conditions of 
the Agreement and may require at least one City Council Meeting to approve any payment.  
 

Section 5. Standard of Care 
CONTRACTOR shall perform its services in accordance with the standard of care and diligence 
normally practiced by professional firms in Texas performing services of similar nature, in the same 
locality, under similar circumstances.  

 
Section 6. Written Authorization  

CONTRACTOR acknowledges that it will not perform any work without written authorization by 
the Mayor or the CITY’s designated representative. Written authorization may be in the form of a 
directive by the Mayor or the CITY’s representative or an accepted PROPOSAL authorized by the 
CITY.   

 
Section 7. Site Access and Site Safety  

The CITY shall provide right of entry to the PROJECT site which is the subject of 
CONTRACTOR’s services.  CONTRACTOR represents that the site operator(s) will possess the 
necessary permits and licenses for the services and activities to be performed by the CONTRACTR 
at the PROJECT site. During the performance of its services CONTRACTOR agrees to be solely 
responsible for supervision and safety measures of the PROJECT site, its own employees and all 
sub-contractors/consultants hired by CONTRACTOR to ensure the safety and to protect all 
persons, including members of the public, from bodily injury or property damage. 

 
Section 8. Sub-Contractors/Consultants 

The City acknowledges that situations or circumstances may occur where CONTRACTOR 
determines that in its judgment the services of sub-contractors/consultants may be necessary.  
CONTRACTOR acknowledges that, unless the CITY will not incur any additional expenses or 
costs, the retaining of such sub-contractors/consultants if not included in the PROPOSAL shall be 
authorized and approved by the CITY prior to any engagement or work being performed by such 
sub-contractor/consultant. 

 
Section 9.  General Provisions 
 

A. Assignment.  This Agreement may not be assigned, transferred or sublet by either party without the 
express prior written consent of the other.  The Agreement will be binding upon and inure to the 
benefit of the parties, and their respective officers, directors, shareholders, partners, successor 
permitted assigns and legal representatives. 

 
B. Third-Party Beneficiaries. The services and any reports or other work product prepared under this 

Agreement are for the sole benefit and sole use of the CITY and are not for the use of any other 
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person.  Only the CITY may rely upon the services and any reports or work product created by the 
CONTRACTOR under this Agreement. Nothing in this Agreement shall create a contractual 
relationship with or a cause of action in the favor of any third –party against either the 
CONTRACTOR or the CITY.  
 

C. Dispute Resolution/Litigation. All claims, disputes, and other controversy between the 
CONTRACTOR and the CITY arising out of or in any way related to the performance of this 
Agreement shall in good faith be submitted to mediation, before and as a condition precedent to 
other remedies provided by law. If a dispute requires litigation the parties assent to personal 
jurisdiction of Guadalupe County in the State of Texas; and any claim shall be brought and tried in 
the judicial jurisdiction of Guadalupe County, and the parties waive the right to remove any action 
to any other county or jurisdiction.   
 

D. Venue.  This Agreement is entered into in Guadalupe County, Texas; and it will be construed and 
interpreted under laws of the State of Texas, and all obligations of the parties created hereunder are 
performable in the State of Texas. 
 

E. Severability.  Each provision of this Agreement is intended to be severable.  If any term or provision 
of this Agreement shall be deemed to be invalid, illegal, or unenforceable for any reason 
whatsoever, the validity, legality, and enforceability of the remaining terms and provisions herein 
shall remain in full force and effect and shall not in any way be affected or impaired thereby.  
Moreover, to the extent allowed by law, the parties hereto stipulate that any offending terms and 
provisions will be modified or altered, as necessary, so as to give such provision the maximum 
permissible effect and application intended.  

 
F. Indemnification. To the fullest extent permitted by law, the CONTRACTOR agrees to indemnify, 

defend and hold the CITY, its officers, agents and employees harmless from and against any and 
all liabilities, damages and costs to the extent caused by the CONTRACTOR’s negligent 
performance of services under this Agreement. To the extent that the CONTRACTOR is 
responsible for the liabilities, damages and costs on a comparative basis of fault and responsibility 
between the CONTRACTOR and the City neither the CONTRACTOR nor the City is responsible 
for damages or liabilities caused by the negligence of the other party.   

 
The CITY agrees to look to the corporate assets, including but not limited to insurance policies, of 
the CONTRACTOR with respect to satisfaction of any liabilities that may arise out of the 
performance of this Agreement.  Accordingly, except in the event the damages, liabilities or costs 
arising out of or relating to the performance of this Agreement are not covered by or exceed the 
limits of any insurance policy held by the CONTRACTOR or the corporate assets of the 
CONTRACTOR, no employee, principal, director, officer, partner, or shareholder of the 
CONTRACTOR shall be subject to any personal liability arising out of or relating to the 
performance of this Agreement except in circumstances where damages, liabilities or costs arise 
out of acts of personal negligence. Under no circumstance shall the CITY be precluded from seeking 
recovery of its reasonable attorney’s fees as part of its damages.   
 
In no event shall the indemnification obligation extend beyond the date when the institution of legal 
or equitable proceedings would be bared by an applicable statute of limitations.   
 

G. Notices. Notices under this Agreement may be given by personal delivery or deposit in the custody 
of the United States Postal Service, certified mail, postage prepaid, addressed as follows: 
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CITY: 
 The City of Santa Clara 
 Attn: City Mayor 
 1535 Santa Clara 
 Marion, Texas 78124 
 
 ENGINEER: 
 Utility Engineering Group, PLLC 
 Attn: Garry Montgomery, P.E. 

191 N. Union Avenue 
New Braunfels, Texas 78130 
 
CONTRACTOR: 
  
  
  
   

 
 Notices will be deemed given as of the date of personal service or the third day after the date of  
 the deposit of written notice in a depository of the United States Postal Service. 
 
Section 10. Entire Agreement  

This Agreement, the RFP documents, the Proposal, the General and Special Conditions of the 
Agreement attached to this Agreement as Attachment “A” and incorporated herein for all purposes, 
the Technical Specifications and addenda, the Plans and other Drawings including printed or 
written explanatory matter thereof, and any additional Contract Documents as defined in the 
General and Special Conditions constitute the entire, integrated Agreement between the parties to 
it, and this Agreement supersedes all other Agreements, oral or written between the parties, 
concerning the subject set forth in this Agreement.  This Agreement may not be amended except in 
writing, with that amendment being signed by both parties. 
 
THIS AGREEMENT AND THE GENERAL AND SPECIAL CONDITIONS INTEGRATED 
INTO THIS AGREEMENT CONTAIN PROVISIONS THAT MAY RELIEVE ONE PARTY 
FROM RESPONSIBILITY IT WOULD OTHERWISE HAVE UNDER THE LAW FOR 
DAMAGES OR OTHER LIABILITY ARISING OUT OF THIS AGREEMENT AND THE 
SERVICES PERFORMED HEREUNDER. EACH OF THE PARTIES HERETO 
SPECIFICALLY AGREES THAT IT HAS A DUTY TO READ THIS AGREEMENT, THE 
GENERAL AND SPECIAL CONDITIONS, AND ALL OTHER INTEGRATED CONTRACT 
DOCUMENTS AND AGREES THAT IT IS CHARGED WITH NOTICE AND KNOWLEDGE 
OF THE TERMS OF THIS ENTIRE AGREEMENT INCLUDING ALL INTEGRATED 
CONTRACT DOCUMENTS; THAT IT HAS IN FACT READ THIS AGREEMENT AND ALL 
INTEGRATED CONTRACT DOCUMENTS AND IS FULLY INFORMED AND HAS FULL 
NOTICE AND KNOWLEDGE OF THE TERMS, CONDITIONS AND COVENANTS OF THIS 
AGREEMENT; THAT IT HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY 
INDEPENDENT LEGAL COUNSEL OF ITS CHOICE THROUGHOUT THE NEGOTIATIONS 
PRECEDING ITS EXECUTION OF THIS AGREEMENT AND HAS RECEIVED OR 
VOLUNTARILY CHOSEN NOT TO RECEIVE THE ADVICE OF AN ATTORNEY IN 
ENTERING INTO THIS AGREEMENT; AND THAT IT RECOGNIZES THAT CERTAIN 
TERMS OF THIS AGREEMENT AND ALL INTEGRATED CONTRACT DOCUMENTS 
RESULT IN ONE PARTY ASSUMING THE LIABILITY INHERENT IN SOME ASPECTS OF 
THE TRANSACTION AND RELIEVING THE OTHER PARTY OF ITS RESPONSIBILITY 
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FOR SUCH LIABILITY. EACH PARTY HERETO AGREES THAT IT WILL NOT CONTEST 
THE VALIDITY OR ENFORCEMENT OF ANY PROVISION OF THIS AGREEMENT ON 
THE BASIS THAT THE PARTY HAD NO NOTICE OR KNOWLEDGE OF SUCH PROVISION 
OR THAT THE PROVISION IS NOT “CONSPICUOUS.” 
 

Section 11. Changed Conditions 
If, during the term of this Agreement, circumstances or conditions that were not originally 
contemplated by or known to either party are discovered, to the extent that they affect the scope of 
services, compensation, schedule, allocation of risks or other material terms of this Agreement, 
either party may call for renegotiation of appropriate portions of this Agreement as per the General 
and Special Conditions of the Agreement. 
 

Section 12. Termination of Agreement 
Either party may terminate this Agreement at any time, without waiving any claims or incurring 
any liability, upon twenty (20) business days’ written notice.  In the event of termination, the CITY 
agrees to fully compensate CONTRACTOR for services completed to the satisfaction of the CITY 
in accordance with the PROPOSAL and subject to the General and Special Conditions of the 
Agreement.  
 

CONTRACTOR: CITY: 

 CITY OF SANTA CLARA 

 

 By: ___________________________  By:       

         Jeff Hunt, Mayor 
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	C111 Ad for Bids for Const Contract 2018.pdf
	ADVERTISEMENT FOR BIDS
	General Notice
	Obtaining the Bidding Documents
	A pre-bid conference for the Project will be held by conference call on November 16, 2021 at 10 AM. Attendance at the pre-bid conference is encouraged but not required.
	This Advertisement is issued by:
	Owner: City of Santa Clara
	Title: Mayor

	General and Special Conditions for Construction Contracts.pdf
	Combined Single Limit      $1,000,000


